Injured Workers’ Consultants Community Legal Clinic

Supplementary Submission to the WSIB Funding Review

November 18, 2011

Injured Workers’ Consultants
Community Legal Clinic

815 Danforth Avenue, Suite 411
Toronto, Ontario

M4J 1L2

Tel. 416-461-2411
Fax. 416-461-7138



Supplementary Submission to the WSIB Funding Review

Thank you very much for continuing the dialoguetlom funding review issues. We have
had the opportunity to discuss your recent presentaith our colleagues in the Ontario
Network of Injured Workers’ Groups (ONIWG), the @rib Federation of Labour (OFL)
and the Industrial Accident Victims Group of OntefiAVGO) and we endorse the
positions they present in their final submissiotrsaddition, we offer the following
thoughts:

1. Current Conditions at the WSIB

Your proposals, as a package, assume that the WEB/Wanagement will not use
administrative cuts to deny entitlements and digtatinjured workers. Unfortunately,

this is already happening via the KPMG Value forndg audit of the WSIB claims
adjudication (endorsed by WSIB management) and @iblecy changes (e.g. expansion of
the experience rating window) already undertakésr gbur review began.

The injured worker community will have little faith any potentially positive proposals
you advance if the WSIB is and is seen as beiraitanti-injured worker” cutback mode.
This may not be in your mandate to deal with, bilitaffect the perception of your report.

When Bill 135 was introduced the Government stéted the UFL would not be
eliminated on the backs of injured workers:

Mr. Peter TabunsSo if, in fact, it's found that there are finaatproblems with
the WSIA, the government will ensure that the chatigat are needed are not
going to be done on the backs of workers. Is thetect?

Ms. Leeanna Penderga3that’s correct, Mr. Tabuns. Full funding will nbe
achieved on the backs of injured workers.

(Hansard, December 6, 2010, Standing Committee i@an€e And Economic
Affairs)

This promise has disappeared, as you have hegadiabriefing session. The
WSIB/WCB should be focussing on the people for Whiavas created to serve, the
injured workers. Steve Mantis mentioned the uradenpensation of many permanently
disabled injured workers. Laurie Hardwick mentidriee issue of “deeming” injured
workers able to do jobs they are not able to do.



Deeming additionally blames the worker for theiemployed state without recognition
that the main problem is the unwillingness of ergpls to hire injured workers. The
existence of experience rating aggravates thiatsitu by establishing that workers with
permanent impairment are ongoing risk factors.

As a legal clinic, we are receiving increasing nenslof calls from injured workers who
had received a determination that they would beledto full benefits to age 65 but who
are now receiving calls from the WSIB/WCB to sagttth was a “mistake” and the worker
will now need to go to some upgrading. At the ehthe upgrading these workers will be
deemed to have employment income which most willaee. Most of the workers
receiving these calls are in their 50’s and ever &0d are experiencing high levels of
anxiety about their pending benefit cut.

Instead of focussing on improvement, the currentiagstration is focussing of
administrative cutbacks that violate the carefldibee you have sought to bring to us.

In your final report, we urge you to avoid subtlatyd speak clearly about what you have
heard and what is required to achieve fairnessruhedegislation.

2. Funding occupational disease claims

We support the principle that occupational disedm®rild be funded the same as other
compensable disabilities and a separate fund shmmilde established. We do not agree
that occupational diseases are unpredictable.tififieg of when society will
acknowledge an illness as an occupational dissesemewhat unpredictable because of
the huge financial resources that industrial usétszardous material will invest in trying
to create doubt about the causal connection bettegnindustrial practices and the
health and well being of their employees and theegd population. We submit that the
current debates over the safety of asbestos arekibtence of ‘man-made’ climate
changes are examples of this phenomenon.

We are concerned that your proposal for allocatiocosts of “newly recognized diseases”
may open an adjudicative ‘can of worms’ that bec®timae consuming, administratively
costly and may have unintended consequences toethworkers. Do you mean only
diseases newly added to Schedule 3 or 4? Or woirdlide conditions newly recognized
in WSIB policy or guidelines? What if the diseasel lalready been accepted as
compensable in practice and the policy or scheildudanply a codification of practice?
What about conditions recognized under differemi@® Psychogenic pain disorder was
recognized as fibromyalgia in 1986 and as chroain jn 1987. And what is the
distinction between “diseases” and other typescofipational injury? For example, the
list of occupational diseases in Schedule 3 ofMuekplace Safety and Insurance Act
includes conditions such as bursitis, tenosynouitid inflicted blisters, conditions that
might also be considered as repetitive movemeuatiayg.

If there is a financial incentive for an employerhtave a disease claim recognized as a
‘newly recognized disease’ when it has been detexdhio be a ‘known disease’ by the



Board'’s initial adjudication, employers will objetct entitlement and once again injured
workers will suffer because of financial incentifeand in the assessment setting process.

3. Indexation of partially disabled workers

We appreciate your analysis of the importance iohégs and agree that it is unjust to deny
full cost of living adjustments to partially disall workers. Cost of living adjustments are
not an increase but simply an adjustment to prestr value of the award that has been
made by the WSIB. Employers in our discussion gsastill treated cost of living
adjustments as a benefit “increase.” We urge gairess this point to them more clearly.

By denying full retroactivity you are sending, witspect, a message you may not intend.
You have suggested that it is not fair for the goweent to grant benefits without proper
funding for it. However, as you know, that is mdty we are in the current debate. The
Board has acknowledged that the unfunded liabiyld already have been eliminated if
the employer assessment rates had not been slasied1990s. The current debate was
caused by the opposite process. WCB Chair GlegWs Board of Directors reduced
employer assessment rates dramatically, to thenapglof the business sector, and left it
up to government to deal with the political problehthe UFL. This is why the Funding
Review was called for. This also explains muckhefworker side positions on all issues
before the Review.

Whether a mistake was made by the government OM®BKB, the implication of endorsing
the lack of full retroactivity will be that injuredorkers will be punished and employers
will be rewarded for this so called ‘mistake’.

We share with you the view that fairness requitdlsridexing. However, with that

premise injured workers cannot condone a solutiahis not fully retroactive, restoring

the base amount and paying the arrears to thoseddeti cost of living adjustment. The
employers of Ontario who pay for the workers’ comgagion system were not mere
bystanders during the de-indexation of injured eoskbenefits. The employer community
not only successfully campaigned for the eliminatd full indexation but also

successfully campaigned for the massive reductiottse assessment rates they have paid
since full indexing was eliminated for partiallysebled workers over the past 17 years.
Employers continue to enjoy significantly reducedesssment rates today only because the
majority of injured workers with permanent disaieé continue to receive compensation
that is significantly reduced from the value of tr@inal award. Without fully restoring
the base amount, these injured workers will cortittube denied the real value of their
compensation while the WCB/WSIB improves its furgdiatio and even when this

funding ratio reaches the comfort zone you haverde=d — at which point employer
assessments will be stable at well below the thig paid before de-indexation.

As set out in the submissions of ONIWG and the Giperfect adjustment for past
injustice in each claim may be complicated but adgand fair adjustment is simple and
affordable without a significant impact on the figwates set out in your model.



4. Rate Setting, Rate Group and Employer Incentives

Rate Setting

We agree that the rate setting process, so farae&smployer issue,” should be seen as
an issue for the entire system. A special areeeed is proper involvement of injured
workers’ groups, particularly the ONIWG. As you hekeSteve Mantis and Karl Crevar

did not have any funding to attend the sessionu Were very wise to facilitate the
involvement of ONIWG in the Funding Review, buthile management of WSIB be as
understanding for the rate setting process? We hat/seen this yet, despite decades of
submissions from the injured worker community espieg concerns about the assessment
rates and the implications for injured workers’ égts. We ask you to be more specific in
your recommendations.

However, we are unable to agree with the propasadihancing the role of the Chief
Actuary. It has been the experience of injuredkes since 1984 that the hazards of
experience rating and the ‘unfunded liability giswvith the consequential downward
pressure on benefits has resulted from a lack mrabor direction of the actuaries in the
WCB with the result that they have behaved the thaythey do in the private insurance
industry. Actuaries have not demonstrated to ugpgumeciation of the basic principles of
workers’ compensation, the differences from thggig insurance model and they appear
to treat all benefits as costs that may requirerdeavd adjustment to meet financial
targets. Actuaries have not demonstrated to @ppreciation of the impact on injured
workers of their models for funding the system.spige our concerns about the adverse
impact of experience rating, actuaries have notatestnated an appreciation that how they
allocate the system costs between employers hexsoaus impact on injured workers and
the ability of the system to provide compensation.

We begin with the fundamental principle that wosk@ompensation should not be funded
on the same basis as the private insurance industrg was the funding principle
established by Meredith. He proposed that theesyshould be required to collect
sufficient funds to pay the cost of claims to b&lgaut in the year and to maintain a
reserve fund that is adequate for contingenciesa dystem funded on Meredith’s
principles, the role of actuaries would be limitectalculating the cost of claims to be paid
in the coming year.

We note that you are considering recommendingeimgioyers receive a plain-language
explanation of their WSIB/WCB bill in the interesit making the rate setting more
transparent. It may be better for the employereteive a bill that simply indicates their
rate only. It has been our experience to dateetffiaits to break it down into component
parts only inflames resentment among employerdtaads the very thing you are trying
to reduce.



Rate group and Assigning Costs

We reassert our position in favour of the “modiffead rate” formula modelled after rates
for OHIP, Employer Health Tax, Employment Insuranoe the Canada Pension Plan.
The flat rate is used in the majority of jurisdiets around the world for workers’
compensation systems or universal disability systesmch incorporate workers’
compensation. Schedule Il employers should bedbrionto the flat rate system.

We appreciate that an immediate transition from rebd groups to one rate group would
be difficult. However, a transition to 3 or 4 rg@ups could be made without significant
disruption and with significant reduction in adnsimative time and cost dedicated to
administering the current rate setting process.

We disagree with the proposal to shift health caxsts to the OHIP system for the reasons
enumerated by Nick DeCarlo at the meeting of Noven®) 2011. Preserving the
elements of the historical compromise is importamhoving forward to the second
century of life for the WCB/WSIB.

At present, the underreporting in our workers’ cemgation system creates an extra
burden on OHIP. Furthermore, while deductionsnaa€ele for contributions to El, CPP,
OHIP and union dues, etc., in calculating the eglworker’s net pay for the purpose of
calculating compensation payments, those contohstare not then made to El, CPP,
OHIP, and unions. This is a significant loss test programs and a significant loss to the
worker. Despite the wording of tMgSIAwhich provides that “earnings” includes any
remuneration capable of being estimated in ternmanfey, it is the policy of the WSIB to
provide no compensation for the loss of El, CPRjica/dental/life/disability insurance
etc. in calculating the compensation for loss ohigays.

When Paul Weiler studied the system, it was his/\tleat payments for a number of these
should continue since they actually represent gortant part of the workers pay package.

Ideally, the direction for reform in this area wdube for workers' compensation to
maintain, uninterrupted, the protection of the imgd worker under CPP and UIC,
notwithstanding a period of absence from work duthé disability...In my view,
the Act should be revised to empower the Boardid wut further arrangements
with Ottawa to fully implement this principle ofrntmued protection of the injured
worker. On that footing, appropriate adjustments ead should be madgVeiler,
Reshaping Workers’ Compensation, p. 43,44)

In the case of OHIP, being discussed here, it makesense to have OHIP cover those
costs when contributions are not being made. Aalthtly as confirmed in our recent
meeting with you, we are opposed to the WSIB/WCHnmafor preferential treatment for
injured workers. We are not at all opposed fonthmaying for services not covered under
OHIP such as acupuncture, massage, and even ngsiotiterapy - that is an important
benefit. However we are opposed, as Canadiapayiments made to give injured



workers priority access to treatment and servidasiware provided by OHIP. This
contributes to both a two-tier health care systechta increasing privatization of our
public healthcare system.

Employer Incentives:

We appreciate that you heard and understood theeshiworkers who made presentations
about their experiences after their injury. Wedwad our proposal to get rid of experience
rating is the only way to eliminate the pressurhitte claims and force premature return to
work.

The Workers’ Compensation Board began experiertoggras an experiment in 1984.

The WCB commissioned an appropriate study of theeement in 1990 and the abuses
were noted. It was recommended that the prograrbenexpanded unless these problems
were corrected. Nothing was done. The WCB cooldstop the expansion of experience
rating, despite its operating cost of approxima&d90 million a year, because it so
lucrative for some employers and their consultéimas the employer pressure to continue
and expand the program was relentless and unstigppgbr example, despite the mandate
of your commission, the WSIB/WCB administrationestly attempted to increase the
experience rating window to six years. Only thekeo side objection to the Minister of
Labour prevented this, but they have made it vegrdo us that 6 years is still on their
implementation list. The July 2011 expansion &f éxperience rating window from 3 to 4
years was done by the WSIB management after seftfingur review to advise it on that
very question.

We appreciate that you have attempted to addre$scauncerns by reference to a sunset
clause and the need to prevent abuses. We hastecpl@oncerns with the “controlled
experiment” idea. People who are bullied do ndtintzer to speak up. People in
vulnerable positions (non-union, newly hired, iegarious financial situations, etc.) will
endure employer abuses. Those in unionized enwieots also feel vulnerable. How will
the controlled experiment be a real experimentrasich cover-up? What will be different
this time to enable the WSIB to stop experiencegat the results of the experiment
continue to disclose harmful impacts on injuredkeos and negligible change in
workplace safety practices? The information anréttord of this Funding Review is
sufficient to warrant a complete moratorium on Higrece Rating as we know it — any
adjustment to employer assessment based on clashercclaims frequency data - until a
true experiment is designed and assessed.

By the way, it is very important that programs te@urage workplace health and safety
conditions and practices are quite separate fra®etio encourage return to work and
hiring of injured workers. Motivation for improvdtealth and safety, and motivation for
quality hiring of injured workers needs to be agkidin separate programs specifically
geared to those purposes, sometimes in differemtags. Having the two objectives
mixed in the same programme gives too much roorergployer ‘gaming’ as we have
seen in experience rating.



5. Funding:

Please correct the note on page 5 that says preratesarérelatively high and rising.”

We appreciate the limits of a power point presémabut note that you agreed that
comparing average assessment rates is not fast dfiall, a comparison on an industry by
industry basis, as provided in our earlier subraigsshows that Ontario’s rates are in the
‘middle of the road.” Also, it is not fair givehe large difference in the level of coverage
of the workforce in Ontario as compared to oth@vprces. Please ensure that this is
fairly reported in the final report.

As noted in our earlier submission, as suggestetuibyice Meredith, we submit that the
word “assessment” should be used instead of “prexyiiwhich is too evocative of the
private insurance model:

“I do not like the term "premium" which is usedtire Association's draft bill to
designate the rate at which the employer is todsessed. | prefer the terminology
which | have used. What is levied by the Boartsarpremium

but an assessment(Final Report, p. xiii)

We welcome your commitment to provide figures towthow the UFL would be affected
if full coverage of Ontario employers and workerasvin effect. As noted, you have the
research capability to do so. In addition, we hibyag you will comment on the
importance of this ‘lever’ to address the UFL agioally set out in the Auditor General's
report. Itis notably absent from the mandate mjitceyou by the WSIB.

We note that we have not seen any analysis ohtpadt of the statutory maximum
assessable earning level on the revenue of the WRH#ently, Manitoba removed the
statutory maximum on earnings covered by the W@Bhough there is a limit on the
maximum assessable earnings for calculation of @peplassessments, for 2012 that
maximum is $104,000. In Ontario, the maximum eagsiis about $80,000. What would
eliminating the ceiling on earnings covered dai® WSIB’s revenue stream?

We are concerned that the CPP “steady state” fgnaiodel was unfairly dismissed. The
CPP is not just a retirement benefit plan, it disability benefit and a death and survivor
benefit program. You mentioned that if the “steathte” model of funding used for the
CPP was adapted for the workers compensation sygtemuld call for a 100% level of
funding. This does not accord with our analysid ae would like to see the analysis that
your review has done about adapting the steady statlel to workers compensation.

We agree that the concept of a “corridor systend’ iseful model for developing a
funding policy that is not tied to a concept asatite as the unfunded liability. There
should be certain degree of flexibility where assant rates and benefits are not under
threat by the unpredictability of economic fluctoast.



Where we disagree is the appropriate level forcartfort zone.” We note that no rationale
has been presented to support the choice of 9A0% funding level for a comfort zone,
as opposed to 50%, 60%, 70% or 80%.

Similarly, the definition of “tipping point” needsore scrutiny. We have not seen the
scenarios presented by the Board and thereforeotaomment. However, in almost 100
years, the WCB/WSIB has never “tipped.” It has/augd the Great Depression, two
world wars, numerous recessions and it never wamitdoipt. The historical data on
funding levels since 1974 presented in this reviadicates that the WCB/WSIB has never
been more than 80% funded. Yet during this same ti has survived several serious
recessions and still functioned well at 50% to 0¢ding without encountering a tipping
point. In fact, major reforms were made when thelfng ratio was lower than today and
the Board not only survived, but actually improwvesdfunding position (e.g. COL
adjustments in 1985).

The concepts of the corridor model and the tipgamt are useful if they are seen as
credible, based on solid evidence of what is necgge achieve funding “sufficiency.”
They will not be well received if they are percah\@&mply as new names for the steps on
the road to 100% funding, a private insurance fpladhat has not yet been justified as
appropriate for a public, social agency like thekeos compensation board.

We also believe that the historical record of tamédge done by the Harris Government
which slashed benefits and reduced assessmem®thiasen sufficiently identified in the
power point and should be identified in the firgport. Many of the members of your
audience on Nov. 2 and 3 were part of that proaerdsknow only too well who benefitted
and who did not as part of that history.

We anticipate that discussion of reforms soughhpyed workers will be put off by the
WSIB and government until the funding is in the ¢orhzone. In the proposed model, the
workers’ compensation system will not enter inte 89 — 110% funding comfort zone for
about 20 years. That is too long for injured wosk® wait. As well, with a history of not
being able to achieve a funding level above 80%itke¢the best efforts of the WCB/WSIB
and government, it does not seem likely that oukkess’ compensation system will ever
reach the comfort zone that your report has recamdes for WSIB funding.

Conclusion
We thank you for the opportunity to make these taltkl submissions.
All of which is respectfully submitted this 18thydaf November, 2011.
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