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Introduction

Injured Workers’ Consultants is a community ledalic funded by Legal Aid Ontario.
We are am independent, non-profit organization wiBoard of Directors from the
injured worker community. We have been represeritijured workers, without charge,
for more than forty years. Given our long histomg have a wealth of experience in
dealing with financial “crises” and we welcome tbigportunity to share our comments
with the Funding Review.

In this submission, we comment on all six areas@fiiry. Before we turn to those
specific comments, however, we wish to make sortnednctory comments about the
review process and the past history of WCB/WSIRBifog concerns.

Process Concerns

“Disabled people have no bargaining potver Terence Isoh
For the reasons that follow, we have several corsoerth the proposed process of
mediation and the harm this process will caus@aséd to whom the system was designed
to benefit — injured workers. We prefer a judigrauiry which hears and makes
decisions based on the true principles of the wstla®mpensation system — not political
mediation.

“Brokerage Politics” Hurts Injured Workers

Professor Terry Ison coined the term “brokeragéips! as a way to describe the

process where the interests of injured workersadriide compensation system as a whole
are downgraded in a process of political manoegvoypower brokers. In this system,
instead of a judicial inquiry or a royal commissionking at the principles of the system,
political accommodations are made by the powetfth@ expense of the weak. In this
system, the weak ones, i.e. injured workers, aMvess.

It is worth quoting from Professor Ison’s descioptiof “brokerage politics”, which was
made in 1981, and became quite foretelling.

The Traditional Model

Government is perceived as reflecting democragelgl Political parties offer to the public
policy options or value options, and the publicference having been expressed through the
electoral process, the government provides leaigensimplementing its polities and values. On
this model, one might see the responsibilitiesafegnment as including the initiation of issues,
and processes of fact-finding, analysis and eviandtefore decisions.”

! Terence G. Ison (February, 198 Re Workers Compensation In Ontario; A commentaryédrgnce G.
Ison On the Report Entitled “Reshaping Workers’ @emsation in Ontario” By Paul C. Weilesubmitted
to the Ontario Legislative Assembly Standing Conteeiton Resource Development, Exhibit No. 122.



Brokerage Politics

This model perceives of political parties and copsatly of government a being reactive rather
than initiating institutions. The demands and puess of various institutions and interest groups
in society are balanced through the processestefamicommodation or brokerage politics. Since
the aim is to balance or accommodate conflictingaleds according to the incidence of economic
and political power, the processes of government med include more than minimal amount of
independent fact-finding, analysis or evaluatidine long-term significance of what is being done
may fade from sight in the face of the perceiveedi® achieve an accommodation or consensus
among major interest groups. If a consensus caimotached immediately, it may be coerced by
the use of arm-twisting techniques on the weakéh@ftontesting groups.”

The advantages of the first model are its adhersndemocratic principles, accuracy in fact-
fining before decisions, the proviso of rationahlysis to ensure the connection between problems
and solutions, and a responsibility for long —tglanning.”

The disadvantage of the second model is its abanedopnof democratic principles, its equation of
power and interest, its failure to attach equalghtto the interest of those unable to wield
economic or collective power, its propensity torae future in favour of present interests, and
its failure to separate factual enquiry and analfreim political judgement.”

The first model requires an independent inquiry ithte facts, the second does not. Hence the
second model can tend to promote damnation byuaasion. This process of generalized
allegation and insinuation can only be mitigatechbglytical and discriminating inquiries.”

Attempts can be made to justify the second modekbgrting to contemporary jargon, such as
pluralism or pragmatism, and this is not entirdiggitimate. Adherence to the first model would
require constant rejection of the demand of powenfoups. Hence any Minister or government
adhering to this model could soon be replaced.”

There is, however, a more substantial justificafmrthe second model in relation to some
government functions, particularly those that eetatthe operation of a market, including the
labour market. Thus in labour relations in pattcuthere would be an aggravation of friction and
conflict if the decisions of government did notleet to a large extent, the balance of bargaining
power between organized management and organisedrla

Workers’ compensation is, however, entirely anothatter. Disabled people have no bargaining
powerand this economic and political handicap doedisatppear, although it may be
ameliorated, when they form into organisationshefdisabled. Nor can this problem be solved
by perceiving of the trade union movement as adiangg agent for disabled workers. Trade
unions are themselves poetical organisations whosgties are partly determined in ways that
are a microcosm of government itself. Of coursenmtake a stand in support of disabled
workers, but it is still in the context of structlivveakness. The bargaining power of a trade union
derived very largely from the power to strike, that mode of asserting power is not available in
relation to workers’ compensation. On the politeeene, the trade union movement has some
influence, but it does not have the peer groupiatffins, professional and status interactions, and
the full range of lobbying technique that are aaali¢ to the corporate world.”

Disabled people will, therefore, never be treateditizens with equal status and equal rights or in
any other way of which we can be proud, if theistdey depend upon the outcome of brokerage
politics.”

Sir William Meredith did not express himself in eda these terms, but he may have had similar
thought in mind when he concluded that:



In these days of social and industrial unrest, iinisny judgement, of the gravest
importance to the community that every proved itifesto any section or class resulting
from bad or unfair laws should be promptly remobgdhe enactment of remedial
legislation and | do not doubt that the country sdadegislature is quick to discern and
prompt to remove injustice will enjoy, and that @e®dly, the blessing of industrial
peace and freedom from social unrest. Half measuhéch mitigate but do not remove
injustice are, in my judgement, to be avoided. tTha existing law inflicts injustice to
the workingman is admitted by all. From that injces he has long suffered, and it
would, in my judgement, be the gravest mistakeugsiions as to the scope and character
of the proposed remedial legislation were to bemeined, not by a consideration of
what is just to the workingman, but of what is tbast he can be put off with; or if the
Legislature were to be deterred from passing adesigned to do full justice owing to
the groundless fears that disaster to the indgstrfiehe Province would follow from the
enactment of if.

Professor Ison was proven right: Our past expereewith “brokerage politics”

In our clinic’s long history, we have experienchd hegative effects of brokerage
politics before. We sincerely hope this experiendenot be repeated with the Funding
Review. The injured workers’ movement may notdiellot of political weight, but it
has been active, is knowledgeable, and knowsststyi and the history of workers’
compensation since its inception. Our clinic hdidgory classes where injured workers
study the main “textbooks” of our system, from Meredith reports and the transcripts
from his hearings, the various Royal commissions@Mlivry, Roach, etc.) the Wyatt
report, the Weiler report, and Ison’s commentarg, lackson reports, to the recent
Auditor General of Ontario report.

At our clinic, we also remember and study what lesgl to injured workers every time
the “unfunded liability” becomes a political issaed a “solution” or a “consensus” is
sought. In short, injured workers lose. Takeewample, Bill 165, which was
introduced in 1994. The Bill introduced the Freadil formula ostensibly in order to
eliminate the unfunded liability. We opposed uter if a labour/management advisory
committee (which excluded injured workers) had adr® it (initially). The imposed
sacrifice was supposed to get rid of the unfundsallity once for all.

The management side of the joint advisory commbiteé&e ranks and reneged on Bill
165. Many of the same advisors were part of the Harris Government and its review
of compensation. This process produced two refyridinister without Portfolio Cam
Jackson and Bill 99, which produced new major atkban the name of eliminating the
unfunded liability. At the same time, revealing tiypocrisy of the concern about the
unfunded liability, employer assessments were redilny 29%, thus preparing the
ground for the current “crisis”. The “unfundeddibty was used as a political hammer
against injured workers.

2 Ibid., at pp.1-4.



The UFL: The Same OIld Manufactured Crisis

It's the same old song: manufacture a crisis &ed tut benefits and services to injured
workers. While this may seem like a harsh stateniteis a product of our direct
experience in the last thirty years, during whiahet our clinic has interacted with our
workers’ compensation system and the series ofrgavents and Ministers of Labour
who have overseen it.

An overview of this, with a particularly close loakthe “Jackson Report” and Bill 99
noted above, is detailed in Dave Wilken’s comprehanarticle:Manufacturing Crisis in
Workers’ CompensatiGnWilken points out:

In Ontario, a small army of business lobbyists,yiarg and consultants has been
labouring for years to create the impression tthegt Workers’ Compensation
Board (WCB) is out of control. They have alledsat the WCB's rising debt and
increasing assessment rates are symptoms ofpasponsibility on the part of
politicians eager to reap the immediate politicalvards of increased benefits
without considering the long-term financial co3the familiar prescription is to
slash entitlements and hack away at bendfitsl24] . . . The first line of attack
against injured workers has been the unfundedlitgb[p. 129]

Wilken’s paper contains details of both the cutlsaskich injured workers have endured
under Bill 99 and the explanation of the falseisref theunfunded liability. The false
nature of the crisis is highlighted by the paradletion at the time of Bill 99 to drastically
reduce the rates paid by employers. With one hidweg,took from injured workers,
purportedly in the name of the unfunded liabilighile the other hand gave to
employers. This duplicity is detailed elsewhereum submission.

Before Bill 99, when the Wyatt Company raised thecére of the unfunded liability in

its report of June 1978, it was anticipated byBlard initially that rates should increase,
however they were reducédwhile the government did not cut back on beneiitthe
time, the Board embarked on a series of reviews jtas worth noting that for the first
time, a private company was used to comment oo\keall compensation system and it
put forward concepts that undermined the publimie@ial nature of our system.

3 Dave Wilken (1998). Manufacturing Crisis in Workers’ Compensationifi Journal of Law and
Social Policy, Vol. 13, 1998. (pp 124 — 165) Attached to thibrmission with permission of the author.
* As noted in the AIWG submission.

*The Wyatt Report on the Financial Structure of\erkmen’s Compensation Board and an Assessment of
the Actuarial Deficit. May 31, 1978. This report was astonishing in its stigoabtions suggesting that
injured workers would inevitably abuse the systdfor example: “It must be recognised that eachquer
covered by any insurance system possesses the ppmecipitate the event against which insurasce i
provided and to intensify his loss from the occnceof the event. Utilization of this power is anal
hazard characterized by the failure to uphold asckpommunity standards, the propensity to submit
fraudulent claims, to exaggerate legitimate claifmsuppress, distort, or misrepresent claims métion,
and by the failure to maintain self-respect in snoé adversity.”




The Wyatt report led to “The Grey Paper” formallyokvn asCurrent Concerns in
Workmen’s Compensatioissued by the Chair of the Board, Michael StarDexcember
20" 1979 and ultimately led to commissioning ProfulP&eiler to do his
comprehensive study of the system under the newr,@ra Robert Elgie. The injured
worker community successfully argued strenuoushiresd the implementation of the key
recommendations of Prof. Weiler which introduceel ittea of deeming. To put forward
these arguments thousands attended the Standingni@emon Resources Development
on June 1, 1983. That was one time, that injured workeesudy prevented the
unfunded liability from being paid by reducing thbenefits.

The Wyatt Company sounded the alarm bells agaits ieport of April 17, 1984. Once
again threats to injured worker benefits permettedliscourse. In February 1984,
Canadian Businessarried an article:

The coming crisis in workers’ compensation: as @ygis yell about soaring assessments,
provincial governments are sweetening the workesgipensation pot. Neither side has noticed
that some of our biggest plans are already badigufunded.

Citing the situation in Ontario in particular, tidénnipeg Free Press led its article with:
“Shortfalls bring fear of compensation cuts to ejiiworkers’

Submissions were made to the government by thechssm of Injured Worker Groups
(AIWG) and by the Union of Injured Workers (UIWhe lead organisations representing
the views of injured workers and legal clinicsladtttime.

The AIWG noted that if the Board had maintainedrtttes since 1978 when the
unfunded liability alarm was raised “we wouldn't inethis situation.”® Sounds familiar

to the Auditor General’'s comment that had premiates been maintained at 1996 levels
the UFL would have been paid off by 2006.

The UIW concluded its submission with the followwvgrds:

In conclusion, the UIW believes that the currerfunded liability is another manifestation of the
same administrative incompetence which has plaguedhembers for years. Injured workers will
not be the scapegoats for this incompetence by sééigbenefits reduced. Rather the
Government and the new administration at the Baaudtensure that employers — and
particularly those who have escaped their respditigis—be held accountable from (sic) the
continued solvency of the systéf(Emphasis in original)

The government pushed ahead with the major re\dsibthe compensation system and
the introduction of deeming. On Januaf§, 2990, Bill 162 came into force over the
significant protests of the injured worker communit

® Margaret Wente, i€anadian BusinesBebruary 1984. p. 46

" Winnipeg Free Press, July'1,8.984 p. 28 (attached).

8 AIWG letter to the premier, July*11984. Archives IWC.

° As reported in the Green Paper at p.13.

19 Financing Union of Injured Workers, undated submissiorhi® $tanding Committee on Resources
Development. approx. 1984. IWC Archives.



In 1994, the WCB found itself in a situation veimsar to the one it faces today --
wherein an inadequate cash flow required the Btmadip into its investment fund by
$400 million in each of the past three years.e$ponded with a propos&inancial
Improvement PackagérIP) dated January £91995. The package noted the cash flow
problem including reference to its negative impactthe unfunded liability. It was
anticipated that these proposals would signifigargtiuce the unfunded liabilityThe
proposals contained massive administratively geedreutbacks to injured workers:
including for example:

» change net earning calculations—save $26 millicar’ye

» change earnings basis for seasonal and casual iwerkave $23 million/year
» reduce payment of local travel expenses—save $llidmiyear

» reduce interest on NEL benefits — save $5.9 miljiear

» reduce workers eligible for certain supplements—es&X million/year

Injured Workers Consultants Community Legal Clijimed with other legal clinics and
the Ontario Network of Injured Worker Groups to ope this move to make injured
workers pay for the finances of the Board. Theohtw Star published an op-ed piece
from our clinic?

ONIWG wrote to the Premier in protest in a letttMarch 6", 1994° and included an
analysis of the FIP noting:

Right now we have a new administration at the Bd@apeland being the leader) that has
absolutely no respect to the history of the WCB tedinjured workers. This new administration
is there to just “balance the books”, with no respe its role of serving the injured workers. It
has no respect to the spirit of the legislation o it has been developed through the years. It
has no respect to past practices of the Boarig. tiiere to just balance the books. And how would
they achieve that, without the reduction of workglaccidents? Without finding new ways to
fund the system? Without making the employersyglagtever is necessary to compensate injury
workers? To them it is very simple: pay less jaried workers-*

To add insult to injury, these cuts to injured wenkmeant that workers were being
asked to pay for massive handouts to employersruhdeexperience rating program.

Net transfers for 1990 to 1994 from the WCB'’s irtua=nt fund to cover the shortfall
which provoked the FIP amounted to $1.4 billion.tHe meantime, rebates to employers
during the same period totalled $1.75 billign.

1 please see the attached document: Graph #2 Usduridbility Projections, Reform and Financial
Improvement Scenarios. This is from the Finankcrarovements Package, January'12995which was
put out for consultation and contains great detaithe financial situation and proposed remedies.
230hn McKinnon “Injured workers bear burden of bégmrdythical debt.” Toronto StaSeptember,

1994 (attached).

13 Available upon request from library of IWC

1 FIP: A package to cut down workers’ benefits bathnce the books, ONIWG. March 1994 (available
upon request from the IWC library).

15 WCB Annual reports; Wilkersupranote 3 at p. 155. See also p. 152.



It is well to note here, that these rebates areigea to employers with no questions
asked, in a system which is highly criticised asgimg its objectives on the one hand and
hurting injured workers on the other. Injured wenkpay in multiple ways.

Each time financial bell was rung, the imposedifiaeron injured workers was supposed
to get rid of the UFL once and for all.

It was nevertheless a stunning blow, to see thes\R&lease headline accompanying the
release of the Auditor General's Report of Decen2089°, which this Funding Review
seeks to address:

WSIB’S UNFUNDED LIABILITY COULD THREATEN FUTURENBEFITS:
AUDITOR GENERAL

Perhaps we should be used to this by now, but #incso contrary to the purposes of
the compensation system, we always hope for the Gé® Funding Review is of course
an opportunity to get to the bottom of the fundisgues and, we sincerely hope, to solve
them for the next 100 years.

“Tired of being a kicked like a political football”

Once you understand this history, you can appreadired workers’ sense of betrayal.
Karl Crevar summed it up very well when he presgéttethe Funding Review on behalf
of the Ontario Network of Injured Workers’ Groups April 5, 2011. To paraphrase, he
said “we are tired of being kicked around like ditpral football”. The same concept has
been raised at injured workers’ meetings acrossi@nt There is a real fear that the past
is about to be repeated with the weakest onesnjilned workers, losing once again.

The current debate about the unfunded liabilitythassame characteristics of the old
“political football”. The cuts injured workers weeforced to make are not sufficiently
acknowledged. The rate cuts employers receivéldeipast are not sufficiently
acknowledged. Current benefit rates are exagger@@rent employer rates are
exaggerated (by not accounting for the coveragg.rdfleanwhile, benefit cuts are
happening as we speak.

Benefit cuts are already happening

Even without legislative benefit reductions, theaficial “crisis” mentality has already
harmed injured workers. As a legal clinic with ammthan forty year history of
representing injured workers, we are already sei@@ffects of the financial “crisis” in
our everyday work. Concern over Board financespgeamseated to all levels of decision
makers, and cost cutting has become a major foths.clearest example of these
cutbacks comes from the top, the Minister of Laboline Minister promised that WSIB
benefits would not be cut, and then turned arounttiagoproved a meager 0.5% cost of

16 Office of the Auditor General, News Release, Deoent”, 2009



living adjustment this yedr. The cost of living went up 2.9% over the past year
according to the CPI, so an adjustment of 0.5%cgtdo injured workers’ benefits.

Cutbacks are also evident in recent Board pollayDecember 2010, the Board
introduced new interim “work reintegration” polisias part of its reform of labour
market re-entry. Many aspects of the policies haative intentions, but unfortunately,
this is tempered by the overriding focus on cost@omment. Cost concerns are evident
in, for example, the three year total plan limit &l workers who need retraining, a one
year time limit on English as a second languageitrg, and a $10, 000 limit on any
private college, even though the policy explicigognizes that this limit will be
insufficient for some programs. It should be nateat the previous LMR policies had no
time limits or caps; injured workers received wtrety needed to be retrained. A review
of the new policies shows that the Board is tigiegiits belt on even the little things,

like travel expenses.

One of our biggest concerns is the new focus oreased deeming. Deeming occurs
when the Board cuts an injured worker’s benefithi®bamount the Board deems (or
determines) he or she should be able to earn fatdeiemployment, regardless of
whether or not the worker has actually obtainedljtita The Board has managed to
expand deeming with its new policy on relocatiétreviously, a worker would be
deemed if a job was theoretically available inlbeal labour market. Under the new
policy, a worker will be expected to relocate angwehin the province if there is no job
available locally. This means that as long asagdheoretically suitable somewhere in
Ontario, a worker will be deemed to be employetisTepresents a significant potential
cutback on benefits. For workers who do relocédtese is no comprehensive coverage of
expenses beyond perhaps, the cost of a moving. tdeakily ties, housing costs, and
transportation needs are irrelevant.

The preoccupation with the poor Board’s funding &las extended to appeals. In our
office, we have seen a distinct drop in the nunabeiuccessful decisions at all levels
from claims up to the Tribunal. Overall, our ctiis statistics show that 56% of decisions
were positive in 2008 and 2009, compared to on% 32010. This represents a drop
of 21%. Possibly, this is just a coincidence,haré is some other explanation for this
drop, but we don’t think so. We think it is a syimq of the chilling effect of cost
concerns on WSIB decision-making, the same chiléifigct we witnessed when cost
concerns last arose in the 1990s.

Professor Ison was right. The system has lostitses of purpose: instead of being
remedial legislation to deal with injured workemsai just way, it has become a system
concerned with employer finances. It has beeriethrokerage politics” — a system
where the weakest always lose. And injured workaree lost.

Y The Minister of Labour pledged not to cut bendfitthe speech he made at Injured Workers’ Day, June
1, 2010. This was confirmed by Leeanna Penderly®®,;: “Full funding will not be achieved on the

backs of injured workers.” Committee Transcript&rsling Committee on Finance and Economic Affairs,
December 06, 2010, Bill 13blelping Ontario Families and Managing Responsibty, 2010.



A “Wise Judge” Hampered by a Restricted Process

Professor Arthurs is an excellent choice for hepand deciding what the issues are. The
information and process that has been given to hawever, produce a number of
biases:

1) The Funding Review materials lack a philosophicairection to the Meredith
principles.

Instead it seems to promote a view of our compe@nsaistem where political mediation
itself is a principle, not simply a method. Thelgarpose of the system is bypassed, as if
the Auditor General of Ontario had become the “Msvedith”. The Funding Review
Green Paper opens with a quote from the Auditore@@rof Ontario. We will not
reproduce this quote, but will note how differansifrom the above-quoted final
paragraph by Justice Meredith. Meredith set djustice” approach. The Auditor
General set out a compromise of interests apprbaséd on accounting principles.
Accounting principles should follow the justice apgch, not precede, or replace, the
justice approach in our remedial system for therayl.

The lack of principles is also reflected on pagd e Green Paper where the system is
called “insurancéor employers and their workérsThe system is for workers and
employers equally, it is not for employers followeglthe workers they possess. The
Green Paper addresses the concept of “public etpats of financial stability” (p. 7),

but fails to note the public expectation that iefivorkers be treated justly. In short, the
Green Paper reflects a “lack of principles appro&gpical of a financial review. But

just as an accountant cannot drive the purposa ofganization, the Funding Review
should not look at funding issues as a separaity émm what the principles Justice
Meredith set out for the compensation system.

The Green Paper noted that the “Auditor Generatlooled that UFL constituted a clear
contravention of spirit and intent of legislationtVith respect, we disagree. It is clear
from the tone of his report that the Auditor Gehées a misguided understanding of the
spirit and intent of the legislation. Workers’ Cpemsation was conceived as a system
that would always carry an unfunded liability.idttrue that present employers were not
to beundulyburdened with the costs incurred by past employrristhe intention was
always that the system would carry some unfundsailiiy — it was to operate as a pay as
you go system, with a cushion for hard times. Hlating the unfunded liability at this
time would certainly be an unfair burden on pressnployers who would now be forced
to pay present, past, and future costs.

It must be noted, too, that the spirit and intdrthe legislation was to provide a secure
no fault system of benefits to injured workers.ekthange for these benefits, injured
workers would give up their future earnings incesapart of their current earnings, and
their right to sue. The intent of the legislatisrto benefit those injured at work.

10



2) The Review has favoured employers and employéicigation.

Employers have had more access and preparatitwe toearings than injured workers.
Every Ontario employer received a letter advisihthe funding review on September
30, 2110, while injured workers had to lobby tamguded. In response, the Board sent
some injured workers a letter early this year, bihers were sent a measly note on the
back of an envelope. This sent the message tlaethworkers were an “afterthought”
and with views that do not really count as muclemagloyers in this review.

It is also notable that there is no injured wonlepresentative on the Funding Review
panel.

3) The statistical information the Board providedhe Review and to this debate is
biased and misleading.

We will deal with this issue in our brief as it @aps in specific sections, like in the
employer assessment portion. However, the fatitideading statistics are being
presented skews the debate and affects the “opetmedormation” that Professor
Arthurs is seeking in this review.

4) Universal Coverage has been left out of the Review.

The scope of the inquiry cannot deal with univecsalerage. How can there be an
impartial discussion on the unfunded liability rfeof the principal levers for dealing
with it is off limits? How can you compare theaaipaid by employers in British
Columbia, for example, without considering the emgpls who are covered by the
system? This suggests that political mediationah@ady happened behind closed
doors. Which political lobby did the drafters wamtsatisfy by putting this issue off the
table? Injured workers are asking these questions.

The aforementioned biases and restrictions sevaeehper the Funding Review’s ability
to truly understand the issues and to make pragmemnmendations. While we appreciate
the Review may have little input into its scopgyexsally at this stage in the process, we
do urge the Review to conduct its own researchdaad its own conclusions on the
background information provided.

“Paying for the Freight” is lllusory and Does Not Mean Employers Own the System

The discourse on funding issues is hampered bgdtien that employers pay for the
system. This notion induces many an employereb“f@ssessive” about the workers
compensation system and the benefits that areged\o injured workers. This notion,
however, is illusory. Employers should be remintteat they are saved from lawsuits
under the historic compromise. However, they sthalgo be reminded that they do not
really pay. They “shift” their costs as a way oirt business, and many notable
observers have noted this.

11



Fred Bancroft, the union representative most adtithe original Justice Meredith
inquiry, observed that workers were paying forgiistem by not receiving full wage
replacements. It is well known that injured wagkdo not receive full compensation,
even at the initial stage of incapacitation fronuiy, while at the hospital or recovering
at home. The rate of compensation is currently 85%et wages in Ontario, which is
below most other provinces and falls further dowrthas the system “deems” injured
workers capable of earning wages they may not Bgte@n. In a sense, even initially,
workers contribute 15% of their wages to pay fa&itlcompensation. As Mr. Bancroft
said in 1913, receiving less than full compensatiwoes injured workers to co-pay for
the workers’ compensation systéf.

Justice Meredith noted that employers can shifctigt of compensation. In his final
report, he said:

The burden of which the workman is required to eacannot shift upon the shoulders of any
one else, but the employer may and no doubt wiilt Bis burden upon the shoulders of the
community, or if he has any difficulty in doing thaill by reducing the wages of his workmen
and compel them to bear part of'it”

Professor Paul Weiler also noted that employersacanwill shift the cost of their
assessments:

True, it is the employers who are the immediatgats of WCB assessments. They must find the
money to pay this bill. However the employersspe bulk of thee expenditures on to
others...Ultimately the incidence of workers’ compagitn assessments is must be distributed
across three groups: the shareholders, the custparal the employees of the enterprise...In any
event, my judgement that the ultimate incidence/afker’ compensation costs is borne largely by
the active labour force doe not shake my convictiat injured workers are entitled to fully
adequate compensation for lost earnifigs.

Injured workers have lost a lot of ground sincef@sor Weiler spoke these words. The
discourse of the “new WSIB” (post 2009 Auditor Getdreport) seems to be that
employers pay and injured workers receive. Thereficourse, the “small matter” of the
historic compromise that protected employers framsuits. A successful lawsuit could
bring unpredictable costs and bankrupt an empl@ggrecially a small employer,
Meredith noted. The protection from lawsuits hasdmee an enormously important
factor of stability and predictability of rates femployers.

An equally important “small matter” is that emplogelo not really pay the full cost of
the compensation system. It is the labour forceamsumers that pay for it in

18 Taken from the transcripts of the Meredith heasingtained by Professor Robert Storey, McMaster
University.

19 william Ralph Meredith (1913)inal Report on Laws Relating to the Liability ahfloyers.
Commission on Laws Relating to the Liability of Eogprs to Make Compensation to their Employees for
Injuries Received in the Course of their Employnvenith are in Force in other Countrie§.oronto.

King's Printer.

2 paul C. Weiler (November, 1980Reshaping Workers' Compensation for Ontafiaeport submitted

to Robert G. Elgie, MD, Minister of Labour, QueeRlnter for Ontario, 1980 at p.p. 17-18.
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substantial ways, as well as the injured workees$elves, who pay with their bodies
and minds.

To conclude our introductory comments, we recomntbatithe Funding Review:

1) State that the funding review must reflect the {feredith) nature of the
compensation system. A review of financing a systannot be done without
stating what the system should be about.

2) State how much injured workers have already suffén@m “imposed sacrifices”
in the name of the unfunded liability. An apolodyosld be made to injured
workers in this regard, before asking them to dbuate to the same debate once
again.

3) State that by lowering employer rates the Harrisggioment contradicted its
stated concern about the unfunded liability.

We would welcome a review where a judge or a lasfgssor of the calibre of Professor
Arthurs would hold hearings on a broad range ofstjaes and make decisions based on
the true purpose of our workers’ compensation syst&iven our history, we object to
resolving issues via political mediation — we hameugh evidence to predict the results
by now.

The Funding Review Six Key Issues

1. Funding

It is our position that the compensation systemukhoontinue to rely on a model of
steady state funding. This model has served tleedBwell for almost a hundred years,
and in that time, the Board has always manageduerdts current expenses, even
during the Great Depression.

The last major independent review of workers’ congagion in Ontario commented on
the fiscal soundness of the current funding modiehis 1980 report to the Minister of
Labour, Harvard law professor Paul Weiler analythedOntario Board at time when it
was about 50% funded. In his view, 50% fundinggaloso threat to the financial
viability of the Board. He further commented thahile some people worry that future
economic concerns might make it impossible to rigete obligations to injured
workers, this concern was not a reason to incrizeskng levels:

We cannot assume that the investment portfoliovehe fully-funded system of workers’
compensation would escape unscathed from such edoniisasters’

2 Ibid., at p.75.
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As long as the Board is taking in enough money gaein to meet the costs of claims for
that year, we see no reason why 50% funding shaatidontinue to be the standard.

In the past few years, assessment rates have piop&ee with current costs and the

Board has had to sell assets to meet expenses.isldseparate issue. We agree that this
should not happen in a relatively stable econoitmcate. Assessment rates need to
cover ongoing costs. That does not mean, howéhesrthe Board cannot continue to
carry an unfunded liability. As long as the Bohes$ enough cash on hand to cover
current costs, with a cushion available in cas®ofih economic times (like a depression,
for instance) or unexpected costs (like a disehsgear), then that is sufficient.

Not a Private Insurance Company

The Compensation Board is not a private insuranogpany and does not need to be
funded as such. Private insurance companies quired to be fully funded to protect
beneficiaries in case they cease to operate, thrmsgplvency or wind up. This is not the
case for the Board. Employers are statutorilygatted to pay assessments to the Board,
and as a public agency, it carries no risk of gaagof business. The arguments for full
funding simply do not apply.

The Board is more akin to the Canada Pension REmit is to a private insurer. After
the 2007 review of the CPP, it was decided that €iRfald move from a pay as you go
to a system of partial funding. The report cortedshe CPP with private pension plans,
which need to be fully funded to protect promisedddits in case of employer
insolvency?? The report noted that as a public plan this siskply did not apply to the
CPP.

The report went on to note that a partially fundgstem was the best option. Moving
from pay as you go to full funding, the report fdumould be unfair to some generations
who would be forced to pay higher contributiongdeer both their own benefits and the
past unfunded liability of current retire®s The report concluded that a more fair
solution was to increase the funding ratio to 28%vés about 15% funded in 2007).
This was to be done over a long period of time &itarget date of 2030.

The CPP, a comparable public body, is considerehiially stable with 25% funding —
less than half of what the WSIB has in the bank.ndWis further supports that the
WSIB is not in a “funding crisis”. By the Boarddsvn admission, even if it did not
collect another dollar from Ontario employers,asfenough money available to pay its
costs for the next 25 years:

Even today, the system is not in crisis. Fromfitperes I've seen, the WSIB is financially able to
meet its obligations as far into the future as care reasonably see, and that means for at least a
quarter-century or morg.

2 Optimal Funding of the Canada Pension P(@pril 2007). Actuarial Study No. 6, Office ofetChief

gctuary, p.1llhttp://www.osfi-sif.gc.ca/app/DocRepository/1/entdstudies/Optimal_Funding_ CPP_e.pdf
Ibid., at p.21.

% David Marshall deputation to the Standing Comreitte Public Accountsjansard February 24, 2010.
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Critics may point out that the CPP differs from Bward in that its future benefit levels
are more certain and easier to predict, espeaaltgidering the possibility of
occupational disease clusters. It is true that @RFe costs are more certain, and that is
why we suggest that the WSIB’s funding ratio be 5@#%uble the amount deemed
adequate for the CPP.

The costs of full funding

Moving to a fully funded system could have a numifanegative affects for employers
and the Ontario economy. As Wegenast and Weiletga out, a fully funded system
takes money out of circulation; instead of leaviing the hands of employers to reinvest
in their businesses, it goes into the Board’s ittmest coffer$®> As noted earlier,

moving from a system of partial to full funding ¢dyresent a large burden to current
employers whose assessments will have to paserduand future expenses.

Imagine how much larger the investment losses wbale been during the market
downturn if the Board had been fully funded. Trtedistic cited on page 9 of the Green
Paper shows that other provinces, which on avdradea higher level of funding than
Ontario, also experienced a greater drop in funébiigwing the 2008 market downturn.
According to the Green Paper, the average fundgitig was 114% for other provincial
compensation boards in 2007, and fell to an aver&§8% following the downturn — a
drop of 19%. Ontario had 66.4% funding in 2007 drapped to 54% - a smaller loss of
only 12.4%. The more there is invested, the mioeectis to lose.

Mandatory full funding has another potentially largpst. Requiring the Board to be

fully funded will also leave employers at risk ofdslen assessment increases in cases of
shortfall or unexpected losses. If the Board heehlrequired to be fully funded during
the last period of stock market downturn when tard experienced significant
investment losses, it would have been necessangitease assessments immediately in
order to maintain the mandatory level of funding.

Partial funding allows more flexibility in difficttimes. A steady stream of current
assessments funds the costs each year, with aedsed to cover costs in times of
difficulty or unexpected costs. This also meara thtes hold steady (that is, are not
reduced) when the coffers are full, as has happent recent past.

A better alternative: ensure stability by increasitoverage

Proponents of full funding claim it is necessargtsure the stability of the system and
the Board’s ability to continue to meet its cogaradoxically, they argue for full
funding but not full coverage even though expandiogerage to all Ontario workers

% Wegenast authored the Canadian Manufacturers’oatian’s brief to the Meredith inquiry. Meredith
incorporated many of the Brief's recommendationkigfinal report. “Brief of F.W. Wegenast,
Representing the Canadian Manufacturers’ AssociatioWilliam Ralph Meredith (1912)nterim Report
on Laws Relating to the Liability of Employef®ronto: L.K. Cameron; Weilesupranote 20.

15



would go a long ways towards ensuring ongoing BtgbiCovering all industries will
protect against assessment losses by providingaaer revenue base.

At present, only about two thirds of Ontario’s wianice has mandatory coverage — the
lowest rate in all of Canada. This is largely hessathe schedules that dictate the
industries to be covered have not really changéldanast hundred years. Jobs in
construction and manufacturing are covered, whal@er sectors such as call centres and
information technology are excluded.

If the manufacturing sector continues to shrink, percentage of the workforce covered
will also continue to decline. Job losses in géatovered sector could have a significant
affect on the Board’s revenue stream if the presgstem of covering only select
industries continues.

A Stable Financial Target: Measure in years, notals

In the ‘historic compromise engineered by Sir Métednjured workers would be
guaranteed secure benefits and employers woulstgate, predictable costs. That was
possible under the current account funding modeseh by Meredith. But now, some
people are proposing that we change the finanasislof the workers compensation
system and turn it into a fully funded model likpravate insurance company.

The data collected by the Funding Review confirat the unfunded liability is a very
volatile number, something that careens up and dowan annual basis as a result of
economic factors beyond the control of the WSIBaplpears to us that it is very unwise
to hitch our workers compensation system to suablatile number if we also want a
system that will generate stable, predictable cofte unfunded liability bounces around
like a ping pong ball and employers rates will hevéollow it if we tie the required
financial reserves to the unfunded liability.

The steady state funding model adopted by the GaRadsion Plan looks at its financial
reserve in terms of the number of years of futumediits that it has in reserve. This
strikes us as a more sensible yardstick for meguie financial stability of the system.
The CPP reserves are in the range of 5 years efitenAs cited above, WSIB President
David Marshall has stated that the current findrreiserve of 50% of future liabilities is
sufficient to carry the existing claims for the h@% years. Given that the system is
sufficiently funded, that would be a useful a moseful way to look at the adequacy of
the financial reserves.

Conclusions
The Board is not in a “financial crisis”. We agtbat the Board cannot continue to pay
out more than it collects which can be easily aqu®hed by restoring assessment rates

to previous levels. This does not require fullding. We recommend that the Board
continue to rely on a system of steady state fundiWwe further recommend that
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coverage be expanded to all Ontario workplaces &yimg to a system of inclusion
rather than exclusion to better protect all worlkeerd further ensure system stability.

2. Premium Rates

THOUSANDS OF BUSINESSES REAP BENEFNITS OF LOWER MWAYROLL TAXES

TORONTO--- About 160,000 Ontario employers willpr¢ae benefits of lower WSIB payroll
taxes beginning Jan.1, says Labour Minister ChtecBwell. “The average rate for employers is
going down seven per cent this year” StockweltlsdiThis is a continuation of the incredible
turn around that started at the WSIB in 1995. Qilethe average premium rate has dropped 29
per cent since 1995.”

-- Ministry of Labour Communiqué, January 3, 2601

Assessments, not premiums

We submit that the terminology of “premiums” shobklabandoned in favour of
“assessments” in accordance with Justice MeredithRrofessor Weiler. To quote
Meredith:

| do not like the term “premium” which is used het[Canadian Manufacturers’] Association’s
draft bill to designate the rate at which the ergptds to be assessed. | prefer the terminology
which | have used. What is levied by the Boamddsa premium but an assessnfént.

In the same report, Justice Meredith notes that tithe aim of a compensation law is to
provide for the injured workman and his dependantsto prevent their becoming a
charge upon their relatives or friends, or upondb@munity at large.” We suggest that
Justice Meredith’s insistence in using the conoégimployerassessmentwas linked
with this statement about the true purpose of thekers’ compensation system.

Assessment rates need to be increased

In 6 years, the Harris Government reduced emplogssessments by 29%. If this cut
had not happened, there would be no unfundeditiabihd we would not be having this
Funding Review today. However, injured workers wibstill be raising the issue that the
unfunded liability was eliminated at their expereeg demand reparation. Injured
workers feel that the cuts injured workers wereddrto make went directly into the
pockets of employers.

The problem of rate reductions has an easy sotutestore rates to 1995 levels.
Employers’ rates should be increased by 29% andgohia over 6 years, the same

2 Attached
27 Supranote 20.
% Supranote 19.
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amount and the same period that it took the Hgmi&rnment to do the reverse and
precipitate the current crisis.

The Green paper acknowledges the fact that assetshave gone down and would

have eliminated the UFL if they stayed the samieis $tatement contains a ready
solution: restore the old rates, period. Thesesratere reduced by 29% in 6 years by the
Harris Government after it reduced the compensatitsfor injured workers, thus
causing today'’s “crisis” and the Funding Review.

The UFL portion of assessments: A phantom carrot

The UFL portion of assessments is only a theoreticgon and is not a “carrot”
available to workers and employers when and iltke is retired. While it is true that
this amount is supposed to go towards paying effutifunded liability, this has not been
happening in practice, since in recent years, ther@has been collecting less than it
needs to meet annual expenses. This means thahtie assessment, including the
UFL designated portion, has been used to pay fgoiog operating expenses. It has
become de-facto an integral part of the assessratnand it is only nominally used for
the UFL. When former Premier Mike Harris lowetbd rates, the UFL portion became
part of the basic rate, despite its theoreticappse.

Employers have been promised rate cuts once thunded liability is paid off — the
phantom carrot to get them onside. Since empdoges not paying enough to reduce the
UFL now, there is actually nothing left to cut ortbe UFL is paid off. Telling

employers they will see a 43% cut once the UFLppsars is simply not honest. It has
and will continue to generate anger among employeen they learn the facts. Steady
state funding will allow a more modest increasasaessment rates, which will be better
for workers and employers alike.

Misstatements of “fact” in the Green Paper

As noted previously in this submission, the arguntleat employer assessments are “too
high” and that injured workers’ benefits are “toengrous” was used in the Jackson
reports of 1996 and cost injured workers de&tl§The initial compensation rate was
reduced from 90% to 85% of net pre-injury wagehbe nflation indexation formula was
further reduced and is one of the worst in Canddasss of retirement income benefits
were cut in half, from 10% to 5%.

We observe with profound disappointment that thee@rPaper is reproducing the same
erroneous discourse that preceded the Harris pofiogducing benefits and assessment
rates while “talking the talk” about the unfundeability crisis.

% The Honourable Cam Jackson, Minister Without Rtictf Responsible for Workers’ Compensation
Reform (January 1996 \ew Directions For Workers’ Compensation RefornDiscussion Papempp.7-
11
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Once again, employer rates are being painted asigboand worker benefits as too rich.
The misinformation that has been provided to thgiiry is so upsetting to us, given our
history with the Jackson reports and the subsedegisiation. We believe that there is
sufficient misleading information to raise seriaugestions as to the ability of this review
to make impartial decisions. We do not questiasfdasor Arthurs' impartiality, but we
do take issue with the politicized information hesibeen receiving and basing his
inquiry upon.

Selective comparison of provincial assessment rates

The Green Paper reproduces misleading informationtaOntario assessment rates,
stating that :"..despite the considerable reduction in Ontario’saye premium rate, it is
still one of the highest in the countr{? This is a misleading statement to say the least.
Average assessment rates are influenced by a nwhfsators that make straight
comparisons difficult if not dishonest. One suabtbr is the percentage of covered
workplaces in a province. As noted, Ontario haslthvest rate of coverage and excludes
many less dangerous workplaces such as banksam®icompanies, and offices. If
Ontario was to cover the equivalent number of eygri® and employees in other
provinces, its average rate would be reduced ceraitly, given the nature of the non-
covered industries. We have appended chartsdatiimission that show these
differences in coverage and assessment rates.

This selective comparison of provincial averagegabewith the Auditor General’s
report, we which criticized in our submission te htanding Committee on Public
Accounts (attached). It is most disturbing to iseeplicated in the Green Paper without
any critical analysis. This use of misleading feegiskews the debate and raises real
guestions about the objectivity of the inquiry.

We ask that the Funding Review consider askin@theerd to disclose more complete
information on rate comparisons. Compare assedsiaes by industry — “apples with
apples”.

Exaggerated Benefits

While employer assessments are exaggerated, injuvdders benefits are also
exaggerated, further skewing the facts and divgttie debate from fair solutions. The
Green Paper states: “Perhaps Ontario’s high prematencan be explained by the need
to meet the cost of higher benefit levels and nesygensive programs mandated by
Ontario law or provided by WSIB policies* The paper fails to provide any comparison
to support this statement, but we note that at 86%et wages, Ontario benefits are
lower than most other jurisdictions. Ontario’stoofliving adjustment formula is also at
the low end, thanks to the Harris Government. diteats appended to this submission
show how Ontario compares in benefit rates andafdsting adjustments.

%0 Green Paper at p.13.
%p.1s.
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“Rising” benefit costs

Another misleading statement concerns benefit ct@tsperhaps rapidly rising average
benefit costs per new lost time injury (68% incesaletween 2003 and 2008) are to
blame”3? This statistic does not provide the full pictulith a constant pressure to keep
injured workers from filing lost time claims, sttics based on lost time claims are
misleading. Keeping injured workers at work (eVfehey spend their days lying on

cots) artificially lowers the number of lost timkaiens.

While the Board insists on using lost time statstit must be noted that due to the effect
of experience rating, less serious injuries tenetoain hidden. At one time it was
understood that on average a claim lasted twelheksveBecause workers are frequently
forced into situations of no-lost time (by not hayitime to heal, or by using sick days,
STD, or El sickness benefits) those shorter claimonger figure into the average, thus
leaving only the longer claims, which tend to be mmore serious claims that cannot be
hidden. Naturally, taking the shorter claims oluthe calculation will result in an
increase in the average claim length.

The Board claims that “income replacement for ieglworkers is meeting targets” and
attributes this to the Institute for Work and Hkeallthough the study was not properly
cited. This is included in the “disclosure” thed8d made available to the Funding
Review and is available on the Funding Review websWith respect, this is stunning
partisan propaganda. The Board selectively repdahedtudy findings to suit its own
purposes. The Board failed to report a key findhthe study, that there was a huge
variation in earnings replacement rafég-he post-injury earnings of injured workers
were polarized — most had either strong or weakiegs recovery: “In Ontario, about
one-third of those with less than 50 per cent impant had an earnings replacement rate
of less than 75 per cent.” That means a thirehjoired workers were earning at least
one-quarter less than they were pre-injury. Feulastantial number of injured workers
(about 33%), the Board certainly was nmeting its “income replacement targets”. We
comment further on this research in the benefdexation section of this submission.

Request that the figures be amended

This inquiry is very important to the future ofumgd workers, and the basis of discussion
must be based on correct figures. That is whye®sar Arthurs began his inquiry by
requiring full financial disclosure by the Boardaaroup of financial experts. This
principle applies to the Green Paper too, and gtmeflect a true picture of what is
happening. We feel that the misinformation abbet“high average employer rates” and
the “high” benefit rates, and the “high wage replaent rates” is inaccurate and
potentially distorts the debate. Injured workeentwthrough a similar process in the late

32

P.13.
%3 R. Saunders (April 2011). “Examining the adequafcyorkers’ compensation benefits” Issue Briefing
from the Institute of Work and Healthttp://www.iwh.on.ca/briefings/adequacy-of-work&smpensation-
benefits Based on research led by Dr. Emile Tompa ethéthvis unpublished and not peer reviewed.
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1990s and paid for it with benefit cuts. We urgef€ssor Arthurs to amend the above
mentioned inaccuracies.

3. Rate Groups

“Have you ever heard of OHIP consultants?” -- Stéwantis’ comment to Funding
Review, April 5, 2011

We agree with the Green Paper that the numbert@graups in Ontario is excessive and
wasteful. It is our position that the Funding Rewvishould recommend a gradual
phasing in of a single rate group. The OHIP schsnome example of a single rate
system, which has an adjustment for small busisesgéhile compensation systems vary
around the world and it is not easy to compare threamy of them, almost half, use a
single rate systerif. We encourage the Funding Review to consider this
recommendation as it would better serve the callediability and no-fault principles on
which the system was founded.

It would also serve to make the system less adwats&rom a funding point of view,

this could have a significant cost savings forBloard. At present, there is a huge
industry of employer representatives who spenceatgteal of resources trying to get
employers moved into different (cheaper) rate gsoufye estimate that the Board wastes
a great deal of money in maintaining its employassification scheme and in hearing all
of the employer rate group appeals. Moving tanglsirate group would free up this
money, allowing it to be better spent elsewhere.

For workers, a less adversarial system would dohnai@rotect them from additional
harm after they have been injured. This is ofaaltimportance tin our compensation
system.

Likely a flat rate system (with no experience rg}imwould do more to de-politicize our
compensation system than any other single movenb@ong it will full coverage of all

workers would both cushion the impact and wouldheir remove distinctions between
employers that have caused discontent in the past.

4. Employer incentive programs

1. Is the present design and operation of the V§SiBiployer incentive programs
appropriate? If not, how should they be changed?

It is our unequivocal position that all three oé tBoard’s incentive programs, NEER,
CAD-7, and MAP are not appropriate and need toliogreted. Experience rating
programs were supposed to promote health and safatyan organization with a forty

34 C. Arthur Williams,An international comparison of workers’ compensati&luwer Academic
Publishers, Boston, 1991.
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year history of advocating for injured workershas been our experience that these
programs have a detrimental effect on health afetysand provide a strong incentive for
employers to behave rather poorly.

The other commonly cited reason for experiencaggtrograms, that they tailor
premiums to firms based on accident rates, isfidseed. This notion is based on
insurance principles that have no place in a warkempensation system. Collective
liability is one of the foundational principles wbrkers’ compensation. Furthermore,
one must ask, does experience rating actually sbesaployers with good claims
records, or does it simply reward those who areemadept at claims management? We
will expand on this more later.

From a funding perspective, experience rating attieneous costs in a number of
ways. Each year the Board pays out significantbyemn rebates than it collects in
surcharges. The experience rating net refund w4 &fillion in 2006 and $124 million
in 2005>° However, we do not wish to dwell on the off-balancorrecting that will not
correct the adverse effects of experience ratingpjomed workers.

Of more concern, from a funding perspective, isaherall cost of the experience rating
system. For the 2007-2008 fiscal year, for exaithke cost of experience rating was
$523 million3® As noted, experience rating also costs the Boandey in other, less
visible ways, while in the process, causing gre@arhto injured workers. We will
elaborate on this in the points below.

No evidence that Experience Rating improves heaithsafety

Experience rating has, at most, a tenuous indakett on health and safety. Consider
what the programs measure: not safety initiatilsas]ost time claims. As Professor
Terry Ison notes, “there is no empirical eviderita experience rating creates an
incentive to care. Indeed, such empirical evidexthere is suggests that it does fibt.”

As long as a firm can minimize or avoid lost tintaims, it can get a rebate. Employers
need not show any evidence of good health andysafattices or programs to get a
rebate. This was recognized in the last revieexperience rating in 2008, the Morneau
Sobeco Report, which found that

There is currently no link between and employeengng a refund (or surcharge) and its meeting its
legislative obligations under either the Occupaildiealth & Safety Act or the Workplace Safety &
Insurance Act®

% Workplace Safety and Insurance Board of Ontariaush Report 2006, p.23.

3 |WH Report to the Expert Advisory Panel Occupatidtealth and Safety Prevention and Enforcement
System. Summary Measurdsne ¥, 2010

3" Terence G. Ison (1994 Compensation Systems for Injury and Disease: ThieyPGhoices

Butterworths, Toronto, p. 204

388tI§ecommendations for Experience Rating: For disomssiith stakeholdersMorneau Sobeco, October
28", 2008.
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Morneau Sobeco is in the business of designingrapttmenting experience rating
programs for provincial compensation boards. Giveir vested interest in maintaining
experience rating programs, it is not surprisirag their report stopped short of
recommending that experience rating be abolisiNmhetheless, they identified serious
flaws in the Ontario program and its ability to anbe workplace health and safety.
They found that experience rating promoted costmzing behaviours and claims
management practices rather than incenting goolthhesad safety practices.

One of the negative health and safety effects péegnce rating is that it can lead
employers to essentially contract out of more demgework. This can be accomplished
by using independent operators or smaller compaaide the more dangerous aspects of
work.® This can also be accomplished by using tempavarkers. In 2008, the

Toronto Star reported on a “loophole” that alloveemnpanies with histories of even
serious workplace accidents to maintain good egpesd rating records by employing
temporary workers. The companies often used paaiged temp workers to do
dangerous jobs, or took inadequate safety precsytiut because the temp worker was
not an employee of the plant, the accident didshoiv up on their record and the
company would continue to receive a rebate. Radttar promoting safety, experience
rating actually works against safety by encouradimguse of poorly trained temp
workers who are generally poorly trained in safayctices.

In our clinic, we have started to see even morepticated employment relationships
arising, where firms have arisen to buy the riskahpensation claims. A worker who
we will call Jimmy unknowingly found himself in su@ situation. He was employed as
a truck driver, and up until he was injured, heutfit he had been hired by a trucking
company and was an employee of that company. Waenquired about the different
name on his paycheque, he was told that was jastdly they did their payroll.

After Jimmy was injured, he learned that he wasallst employed by what was
essentially an employment agency. The agency gmglovorkers and contracted them
out to other firms, like the trucking company, egidly assuming the risk of workplace
injuries. Because the agency was so broad, ityallwad a modified job somewhere that
an injured worker could do. After Jimmy’s injuiye was given a modified job in a
factory where his job was to sort small parts aif thto different buckets.

Jimmy’s story shows how experience rating can digtuaork against health and safety.
The structure of the employment relationship mélaait Jimmy’s injury had no effect on
the trucking company’s claims record. Instead{ togt was borne by an agency in the
business of managing compensation claims. Theg waficient in reducing claims
costs with any number of undignified modified wadsitions available to minimize lost
time. Predictably, Jimmy quit his new sorting piod his benefits were cut off. He is
unemployed but his claims is not lost time.

A recent report on health and safety in Ontarid lea Tony Dean also recognized the
perils of relying on lost time as the sole measireealth and safety.

39 Supranote 36 at p.205
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The panel strongly believes that health and safegntives should not simply be tied to claims
experience. An ideal incentive program should cedemphasis on measures such as LTI by
taking into account OHS practice improvements ewmorkplace, and reward employers for those
improvements?

The Panel made several recommendations for imprenento health and safety. One of
the Panel’'s recommendations was that the Boardeneand revise existing financial
incentive programs, with a particular focus on i@dg their emphasis on claims costs
and frequency® Although the Panel stopped short of saying tRpegence rating

should be done away with, its main recommendatias tliat health and safety be
removed from the Board all together.

There has been little research linking experieatiag to improved health and safety.
Research has attempted to determine the affestpairience rating on health and safety,
but has been unable to determine anything exceptttreduces claims and lost time
claims. As most of this research points ous tunclusion does not tell us if this is a
health and safety effect or a claims managememtcoogrol effect. Hyatt and Thomason
were quick to point out the dearth of high quatégearch on experience rating, and
noted that “[nJone of the studies are able to daeilee whether experience rating results
in actual reductions in the frequency and cosisjafies, or whether some claims are
either not reported or shifted to other forms ehdility insurance®® In his systemic
review of research on prevention incentives, Tomuad that “with so little evidence,
and such imprecise measures, it is difficult toadrabust conclusions about the
effectiveness of experience ratirij” Experience rating may well have some positive
effect on health and safety in some companiesheubegative side effects of the
program override any potential benefits.

Experience Rating encourages employers to hidensamhge claims

As Professor Ison noted, experience rating createscentive to reduce recorded claims
cost. He identified the following practices thawk been used to reduce claims costs:
failing to report injuries; discouraging workersiin reporting claims (including the
threat of dismissal); creating peer group pressare/orkers not to make claims by
making worker “safety programs; delaying complefoagperwork and omitting relevant
information to delay claims processing; and haasgnany claims as possible classified
as medical care only (that is, as no lost timen$af*

“0 Expert Advisory Panel on Occupational Health anteS§aReport and Recommendations to the Minister
of Labour December 2010, p.4@tp://www.labour.gov.on.ca/english/hs/pdf/eap_repadf

“LIbid., at p.41

“2 Douglas Hyatt and Terry Thompson (May 199Byidence on the Efficacy of Experience Rating in
British Columbia: A report to the Royal Commiss@nWorkers’ Compensation in BE,51.

“3 Emile Tompa, Scott Trevithick, and Chris McLeo®@Z). “Systematic review of the prevention
incentives of insurance and regulatory mechanigmedcupational health and safe§tandinavian

Journal of Work and Environmental HeaR007; 33(2), p.7.

4 Supranote 36 at p.202.
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Other sources reveal staggeringly high rates afnglainderreporting. One Canadian
study found that 40% of injured workers did nog fdlompensation claims for their
injuries® An Ontario Medical Association survey of its ntesrs found that more than
half (51%) had been asked not to report work rdlatgiries to the Board in the

preceding six months, “apparently at the behett@employer4®

A Toronto Star investigation in 2008 uncovered gands of traumatic injuries which
resulted in no days of lost tifté. The list of injuries included fractures, intramial
injuries, concussions, fingertip amputations anchbu The investigation found that
companies pressured workers not to report injupagl them to do make-work
degrading jobs, or outright lied to make injuriesk less serious.

In our own experience as a legal clinic assistmgred workers, we have also
encountered a great number of workers that wemdiaged from making claims. Even
well established workers who know about workershpensation are often too afraid of
losing their jobs to make a claim. Often times, ¢benpany will simply force them to use
up their sick or vacation days, and put them ontdieom disability benefits. Or
sometimes, they will simply be told that they mestinue to report for work. It is only
later in the process, once they still have notveped and often after they have been
dismissed from employment that they visit our difar help with a claim.

It is much easier to hide or minimize less seriojgies. Shannon and Lowe found that
the biggest predictor of non-reporting was injueyexity*® Board statistics also show
that while the rate of lost time claims has decedathe rate of serious injury has
increased? Often times, an injury will be reported as a ost time, and then later
converts to a lost time when the worker fails tityfheal.

For claims that are reported, employers use atyasfeneans to attempt to control
claims costs. A Board commissioned study of thes Bgperimental Experience Rating
(NEER) program in1990 found that 82% of employenplkasized controlling their
claims costs? The study uncovered a higher incidence of offgsghort term modified
work rather than longer term modified work withedabilitation focus. This finding fits
with the 2009 KPMG audit of the Labour Market RergifLMR) program, which
concluded that experience rating contributed tesprdportionate number of workers

> Harry Shannon and Graham Lowe (2002). “How Marjyrkd Workers Do Not File Claims for
Workers' Compensation Benefits?American Journal of Industrial Medicirg2:467 -473.

“¢ Ontario Medical Association (1994Dntario Medical Association submission ... regagdBill 165, an
Act to amend the Workers' Compensation Act an®@ttepational Health and Safety Aghtario.
Leqislative Assembly. Standing Committee on Resesifdevelopmerd Sep. 1994. 9 p. (Exhibit no.
3/06/175).

“" David Bruser. “Hiding injuries rewards companid@ie Toronto Star, May 29, 2008.

“*8 Harry Shannon and Graham Lowe (2002). “How Marjyred Workers Do Not File Claims for
Workers' Compensation BenefitsZmerican Journal of Industrial Medicink2:467 -473

9 Institute for Work and Health and WS(Banuary 2008) Study of Locked-in Award Recipients, Final
Report

*0 peat Marwick Stevenson & Kellog, Management Cdasis (July, 1990)Workers' Compensation
Board, NEER case studies, FINAL REPQREpared for the Workers Compensation Board, &ekeand
Evaluation Branch.
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being referred to LMR — employers would keep woskentil their experience rating
window closed when they could then be referredMtiRLwithout financial
consequences.

The Ontario Board’s Research and Evaluation Bréa&d an external research
company to perform a survey of accident reportiragtices of employers registered with
the Board in 1991. The results were publishechkeyWCB in the Workplace Accident
Reporting Practices Study: Main Report, August 1998e findings include 8.8% use
short-term disability (STD) plans instead of repaytto the WCB, 20.1% give time off
with full wages for a “minor” injury not reported the WCB, and 27.2% provide
modified work at full wages for not reporting acends to the WCB. It is clear that the
financial incentives for not reporting lost timgunes are significant enough to persuade
a significant number of employers to break the lamfortunately, the study was not
repeated, or at least no further studies were gladi by the WCB. Our experience is
that the problem will continue as long as the Bassés claims based statistics to award
financial incentives.

At our legal clinic, we see a lot of workers whe &wrced to return to work in
demeaning, make-work positions. Employers offeséhjobs either to try to compel a
worker to leave the company, or simply to ride that experience rating period until the
worker can be released to LMR without impunity.ntgoof the “jobs” we have seen
include sitting in a cold room all day, feeding pepa few at a time into an office
shredder, monitoring a machine that does not nemdtaring, and placing stickers on
product bags while lying on a cot in the nursiragish. We have also seen a
construction worker told to answer phones in thiEeefvith the women, a construction
worker told to add up account numbers from hisdatdabme, and a truck driver told to
monitor students during exams. The most commos §oke some variation of
unnecessary monitoring, and reading safety manuals.

One of our staff attended an employer seminar arkeve’ compensation in the 1990s.
The attendees were told how to avoid surcharges$agdin rebates by offering work to
injured workers right away. One employer commenited he found it too difficult to
accommodate an injured worker. The response hasetis always something that
someone can do, just use your imagination. Thea théng is, don’t allow for lost time.”
The employer said “Oh, | get it. We are talkingabjobs like sitting on the roof and
watching for a hurricane.” Everyone laughed angcoored that that was the basic idea.

Sometimes, employers work to find ways of termmg&mployment. This can include
forcing a worker back to modified work which in faarns out to be her regular job, or
making the conditions of work so intolerable that@ker quits. This can include
belittling the worker in front of coworkers, not@king a worker to talk to coworkers or
take washroom breaks, or changing a worker’s sdaeduhe last minute.

*L KPMG (December 3, 2009)VSIB Labour Market Re-Entry (LMR) Program ValueNtoney Audit
Report.
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In some cases, an employer will start discipliramgnjured worker to build a case for
termination. For instance, a worker may be peedlinr taking an extra five minute
break, even though this has been a long standadipe that all of his coworkers
participate in. After a few written warnings, twerker is eventually terminated,
allegedly for “employment reasons” which meanssheat entitled to any further
compensation benefits and will no longer affecteh®loyer’s claims record. Why
would an employer go to these lengths?

The reason is that once a worker becomes an injoekier, they become a risk under
the experience rating system. The system opeoatdfse concept of a claim being either
activeor inactive Itis an on and off switch which is difficultfan employer to control.
If a worker loses even one day in any year therclaiexperience rated, the claim
becomesctive The actuarial repercussion can be to go frooraliss situation to a
surcharge. To avoid this risk, it is in the beserests of the employer if the injured
worker is no longer employed by the company anddasons unlinked to the claim.

Claims management is also visible in appeals. Mangloyers will initiate their own
appeals, or participate in a worker’s appeal uhgélexperience rating window closes. A
1995 study found that experience rated employe@nitario were significantly more
likely to appeal decisions and that experiencegatiid not lead to a decrease in injury
frequency’® The study noted that contesting claims was gélgerdess expensive
alternative, rather than investing in safety.

Increased employer participation in appeals undezmone of the founding tenets of
workers’ compensation: a non-adversarial systenrewwerkers give up the right to sue
in exchange for secure benefits. Unfortunatelg,Bbard has identified employer
participation in appeals as a method of controlitagpwn claims costs. In its report to
the Funding Review, the Board wrote that employetigipation in appeals reduced
claims duration, thereby reducing total costalith respect, this statement is
inappropriate in a workers’ compensation systenms &n inquiry system where both the
Board and the Tribunal have wide ranging investiggbowers. This is completely
different than our justice system with the passigeision maker who relies on the parties
to adduce evidence and arguments. With such lpoaers provided to the Board and
Tribunal, there is no need to rely on employerappeals.

Employer participation in appeals can be very dedrital to injured workers. Employer
participation in appeals often leads to delayh@already slow appeals process.
Employers frequently use resources and techniduasast doubt on injured workers,
painting all injured workers as exaggerators antingerers, which as we shall explain
further later, can cause great harm to injured ex’kmental health. To add insult to
injury, due to the pervasive idea that “employeag’ptheir points are often given more
weight than is warranted.

2 Douglas Hyatt and Boris Kralj (January 1995Fhe Impact of Workers' Compensation Experience
Rating on Employer Appeals Activityhdustrial RelationsVol. 34, No. 1, p.95 — 106.

3 Workplace Safety and Insurance Board (January 20‘Employer IncentivesWSIB Funding Review
Technical Consultatiorp.26.
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Evidence that experience rating harms injured wgKand increases costs)

We have already discussed some of the ways thatiexge rating harms injured
workers by heightening claims management behavioifs have discussed how injured
workers are harmed when their claims go unrepovteén they are forced back to work
while they are still healing from serious injuriegen they are fired or made to quit their
jobs, and by employers contesting their claimsfodanately, there’s more.

First of all, all of us who work with injured workeeknow that they face huge hurdles in
finding employment in the open labour market. €hmlence suggests that experience
rating is one of the reasons why this is the ca#sstudy from New Zealand found a
direct relationship between experience rating dadrigninatory hiring practices. They
concluded that employers proactively manage congtemsclaims by discriminating
against employees with disabilities in the hirimggess to try to prevent future clairfs.
More specifically, they noted that

as the premium rate increases, experience-ratmgdes strong incentives to limit the level of
employees’ claims by discriminating on the basidis&bility>®

Injured workers are viewed as a risk by employétrgen if they are capable of the job,
employers avoid hiring them for fear of recurrencee-injury which could potentially
affect their own claims records.

Experience rating does further harm to injured vwoskand leads to increased claims
costs, by increasing injury recurrences. As nptediously, employers attempt to
minimize claims costs by getting injured workerslo# work as soon as possible,
preferably with no lost time at all. In practitkis leads to many workers returning
before they have adequately healed, sometimes wadeily medicated, which often
leads to recurrence or secondary injury.

Until 2003, the WCB/WSIB Monthly Monitor reportelde number of lost time claims
that were reopening a prior claim. The Monitorlexged that “reopening of a claim is
largely due to a recurrence of a disability afegurning to work.” Since the numbers
before 1995 included no-lost-time claims, we lookéthe years from 1995 until 2001,
the last numbers published in the Monthly Monitdhe WCB allowed an average of
8,792 lost time claims reopened every year. Bymammson, over the same period the
number of lost time claims that the Board allowedrfew injuries averaged 103,447 per
year. A significant proportion of lost time claimesult from re-injury after return to
work.

** Mark Harcourt, Helen Lam, and Sondra Harcourt {S@per 2007). “Impact of workers’ compensation
experience-rating on discriminatory hiring pracsit@ournal of Economic Issug¥ol. XLI no. 3, p. 681 —
699, at p.695

* |bid., at p. 694
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One of the most common cases we see in our offiemrkers with upper extremity
injuries. They often return to work while unabteuse the injured arm and end up doing
their whole job with the other arm. This frequgréads to injury in the opposite arm
from overuse. Or take for example, the worker wétarns to work and continues to use
his injured shoulder. The injury can worsen, oftequiring surgical repair and leading
to permanent impairment.

Pushing workers back to work as soon as possibtehals other deleterious effects.
Employers are motivated by experience rating tdrgeted workers back to work as
soon as possible. Early return to work has begti¢ated in what Professor Joan Eakin
refers to as “the discourse of abuse™:

Workers suffer under what we call the ‘discoursalmfise’ — persistent, pervasive imputations of
fraudulence and ‘overuse’ of rights. Surveillamcel its effects can extend into the injured
workers’ homes and family life. During the vulnkel@and fragile stage of bodily injury and
recovery, workers confront a range of social diffiies in determining when they should return to
work, in managing issues of loyalty and commitnterthe firm and employers, and in engaging
in modified work that can be meaningless or sogidlieatening. For both employers and injured
workers, damaged moral relationships and trustrigger snowballing of social strains, induce
attitudinal ‘hardening’ and resistance, and imptgeachievement of mutually acceptable
solutions to the problems of injury and return torkv">®

In our clinic, the rate of injury-related depressand related mental illness is staggering.
We see, everyday, the mental health effects thatevs suffer following workplace
injury and exposure to the “discourse of abuse”.

The need to scrutinize who is benefiting from Eigmee Rating

Considering the mountain of evidence against egpes rating that has been building for
decades now, one might think it would have beemdigled years ago. Sadly, there are
a number of vested interests that keep experiaisegrafloat. We must examine which
groups benefit from experience rating, and moreoirtgmtly, let's ask ourselves, are
these the groups that the program is designednefit2 Are these the groups that should
be benefiting?

Simply put, the answer is no. Experience ratingglfies several groups. The first is
unscrupulous employers who manage to hide and riaaiolaims costs. Certainly these
are not the employers that the system should barckémg.

The second, most powerful group is the employesgltants who make their living off
of exploiting experience rating. There is a highgveloped industry with a powerful
lobby which profits from the programs existencéne3e consultants earn their living
with essentially two tactics: by trying to get emygrs into rate groups with lower

% Joan Eakin, Judy Clarke, and Ellen MacEachen (N, 2002).Return to Work in Small
Workplaces: Sociological Perspective on Workplagpegience with Ontario's "Early and Safe" Strategy,
Report on Research Funded by the Research Adwmumcil of the Ontario Workplace Safety and
Insurance Board.
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assessment rates, and by managing claims costgythoontesting claims, and second
injury and enhancement fund (SIEF) requests. Thessultant/paralegal companies
help to drive the worse features of experienceagathe features that cause the most
harm.

We have seen that experience rating motivates slailanagement behaviour. If it
ceased to exist, employers would have no reaspartipate vociferously in worker
appeals or engage in claims management, and tluere Wwe no artificial demand for
SIEF relief. If it ceased to exist, employers wbhé motivated to participate (if they
participated at all) based on their genuine undadihg of the situation, which might be
to contest the compensability of a claim, or migato support it.

The interests of the consultants do not reallynaligth the interests of employers,
especially honest employers who report their act&land refrain from engaging in
heavy handed claims management. Surcharges caratgagnificant financial impact on
employers, especially smaller employers, and makaacial planning difficult. All
employers would benefit from a system of steadgvkmrates which could be
incorporated into the cost of doing business.

Experience rating introduces the same financiadngty that the litigation process
caused prior to 1915. It is inconsistent with fimedamental objective of workers’
compensation, which is to provide stable, predietabsts that employers can factor into
their cost of doing business.

When arguments in favour of experience rating atiging this review, it is important to
scrutinize who is making those arguments, how trexefit from experience rating, and
whether this benefit is appropriate in our publmrkers’ compensation system.

Alternatives to Experience Rating

2. What other incentives might be used to promutesiased safety in the workplace and
the re-employment of injured workers while ensumggitable treatment of employers
and maintaining the WSIB's premium revenues?

Incentives need to be based on evidence of actadihhand safety practices, not claims
records. More study is needed before a propentineeprogram can be developed.
5. Occupational Disease Claims

The questions asked by this Review can and shaughbwered by reference to the
fundamental principles of our workers compensagigstem.

In his final report, Sir William Meredith stated:

By my draft bill, following in this respect the Bish act, industrial diseases are put on the same
footing as to the right of compensation as accslert would, in my opinion, be a blot upon the

30



act if a workman who suffers from an industrialedise contracted in the course of his
employment is not to be entitled to compensatidhe risk of contracting disease is inherent in
the occupation he follows and he is practically pdess to guard against .

In sum, the Royal Commission concluded that occapal diseases should be treated the
same as accidents. This means they should bedundthe regular assessment paid by
employers, not by any special fund, and the cdxgisld be covered on the same
collective liability principles as accidents.

The Ontario legislation adopted Meredith’s recomdaion and occupational diseases
have been compensated the same as accidents 8itfee They have been funded from
the revenue collected from the normal assessmevitedlon employers. This is a
collective liability fund. This approach has setv@ntario well without the need for any
additional or special fund. Just as our ‘curreatoaint with a reserve’ approach to
funding has served us well despite the challengels as the great depression of the
1930’s, our treatment of occupational diseasesdinge as accidents has served Ontario
well through occupational disease disasters as wellhe 1970’s Ontario’s WCB dealt
with two occupational disease catastrophes — thistElliot Lake uranium miners and
then the Johns Manville asbestos victims. Largekplaces were literally evacuated
onto the Workers’ Compensation Board. Special Bidikation Programs were
developed, special benefits packages were designeddhe workers compensation
system did its job. The system is not broken.

For employers, the problem before 1915 was theadhgability of the cost of workplace
injuries. The common law defenses created by tliets to insulate employers from
liability were finding less favour than they didtime previous century and one successful
lawsuit had the potential to bankrupt a busindéss. employers, the purpose of the
system was to provide stable, predictable costscthad be built into the cost of doing
business. The method that keeps costs the lowestlective liability, dividing the costs
of all accidents and disease among all employ8mne employers object to this
principle, not wanting to share the burden of tbst ©f injuries with their counterparts in
business in the belief that they are more caréfuh others. This argument against
collective liability takes us back to the pre-warkeompensation days.

The idea of charging back occupational diseases ¢ostpecific employers runs counter
to the principle of collective liability. It is sb impractical, since many of the responsible
employers may not be in business when the cosiseueaed due to long latency

periods, many of the workers who become sick may eorked for several different
employers, and some of those employers may haea tadtter or worse precautions
against exposure. Once you begin to compromigeprinciple of collective liability

you open the door to endless disputes between gerglavho believe someone else
should pay more. These arguments basically all ek to self insurance, which we
rejected in 1915 when we adopted workers’ compé@nsat

" Supranote 19, at p. xv.
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There is no logical reason to establish a spegrad for occupational disease. We have
not done this for other gradual onset conditiorehsas repetitive strain injuries which
make up a large portion of compensable injuries Bkeldiseases, often don’t become
disabling for many years. If the anticipated fetapbsts of occupational diseases can be
estimated for the purpose of setting up a spegial fthere is no reason why they cannot
be properly factored into the rate setting prodigssall other injuries.

6. Benefit Indexation: A Matter of Principle, A Matter of Right

In addressing this issue as a matter of pringipihere should be no question about the entitlement
of workers’ compensation claimants and pensioneisftation adjustments as a matter of right
(emphasis added)

--Prof. Weile?®

Terms of Reference

The WSIB Funding Review Terms of Reference werachtd to a letter dated
September 36 2010, signed by I. David Marshall and Steven Mefyo The term for
this topic is:

“What form of indexation would be fair for partigltisabled workers?®

We believe that the requirement for the workershpensation system to be fair is an
important fundamental principle of the system ftavs from Sir William Meredith’s
stipulation that there should be “full justice, matf measures.” Ontario’s workers’
compensation system is a part of the Ontario jestystem and stands in place of our
courts to address the compensation of workers weleore ill or injured as a result of
their employment. Our workers’ compensation systeids the same responsibility to
be fair and just as our judicial system.

The key question set out in the Green Paper foFtimeling Review is:

“Should the present indexation formula — that pdegilimited inflation protection
for partially disabled workers — be replaced? Afrgbi by what?”

We are concerned that the Green Paper departsifioterms of reference and does not
ask what is fair for injured workers. There ismention at all of fairness in the Green
Paper’s discussion of benefit indexation. Thisrie of a number of places where the
mandate of the review appears to have already becmmecessarily or inappropriately
narrow to the exclusion of the interests of injuveatkers. It is not possible to answer
the Green Paper’s question of whether the preadeiation formula should be changed
without knowing what the purpose of the systemYgt many commentators on our

%8 Supra Note20 at p.69
59p.4.http://www.wsib.on.ca/fiIes/Content/DownIoadabl«ea‘il’llarmsofReference/TermsOfReference.pdf
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workers’ compensation system are not familiar itk Meredith principles, they are not
familiar with the operation of the system, and they misinformed about the purpose of
the system.

If one begins with the premise, as many observershat the purpose of the system is to
take whatever funds that employers feel they corcaind divide those funds up
amongst injured workers; and if one believes, asynadservers do, that employers
already pay too much, then it follows that beniefitexing should be further reduced.
That may be logical, but it is wrong.

We urge the Review to address the original termefgfrence which confirms that the
purpose of the system is to be fair to disabledkens. Fairness to injured workers is the
only consideration in deciding what indexation fatento adopt for partially disabled
workers.

History of Benefit Indexation

The first cost of living adjustment since the ‘daefrworkers’ compensation’ in 1915
was passed in 1974 The late 1960's and early 1970’s was a periochpfcd monetary
inflation and the Consumer Price Index had gondramatically.

Under these circumstances, full justice would regjaifully retroactive adjustment. It
would be necessary to go back and calculate whateithworkers would have received
each year if compensation had been adjusted topgaapwith inflation and then
reimburse injured workers for the difference betwesat they actually received and
what they should have received if their benefitd baen adjusted to maintain their
original value. This was not done.

However, the legislation did make a retrospectijgstment. This was an adjustment
that restored the lost value of the compensatiahaithe pension regained and
maintained its value from then on. A very unfalusion would have been to begin to
index for inflation from that time onwards, makiadjustments to an existing
compensation benefit that has already been wormdwnflation.

The first inflation adjustment was a retrospectivécatch-up’ adjustment. It was not an
individualized calculation, but the legislationtsththat the monthly pension was to be
adjusted upward by 2% for each year it had beeth, p@ito and including 1971. For
example: for a pension that started in 1969 youldvadd 2%, then 2% to that total, then
2% to that total. The monthly pension was adjusiadard by another 4% for 1972 and
1973. Then that total was adjusted by another 4%9@4. There was a subsequent Bill
in 1975 adding another 10% for 1975.

50 Statutes Ontario 1974 c.70, sections 3 & 8.
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1985: All Parties Support Full Cost of Living fBrotection for Injured Workers

Ad hoc adjustments were made until 1985 when thblpm was resolved. In 1985, all
the three parties approved Bill 81, the Act thatoiduced full indexation of WCB
benefits to the Consumer Price Index.

The rationale for the Bill was presented by thebdwa Minister Bill Wrye (Lib.) on
December 17, 1985:

Hon. Mr. Wrye:On the occasion of the last increase in workenspamsation benefits in July
1985, | indicated that it was the intention of thvernment to undertake an examination of the
implications of permanently indexing workers' comgation benefits and, as part of that
examination, to consult with the various interestedstituencies.

Later today I will be introducing for first readjra bill that is the result of those
endeavours. It reflects the commitment of thisegament to injured workers. The bill enshrines
permanent indexation and implements and immedimatease in benefits levels as a transitional
measure.

The pain, the loss, the disruption and the distaition caused to a worker and his or her
family by a disabling injury is suffering enougke should never add to this suffering the
indignity of having to come cap in hand to the stepthe Legislature angrily demanding merely
the protection of compensation benefits from theuah rate of inflation. From this day, injured
workers will never again be in that humiliating {fias.

The Weiler Report

In his speech, the labour Minister quoted ProfeBsar Weiler's analysis of the rationale
for indexing of workers’ compensation benefitsofPWeiler wrote:

...| deliberately speak of aadjustmento, rather than aimcreasein, pension benefits to take
account of intervening inflation. We must keepaclgin mind that no real improvements to
benefits are at issue here. We do no more thaid avoerosion in real income levels we earlier
awarded to workers’ compensation pensioners.

... But we have been told again and again that Gntarsiness and the Ontario economy simply
cannot afford the cost. This fear is unjustifiéithe explanation is implicit in the very notion of
inflation, which consists of changes in money va|uet real values.

... once we award an individual disabled worker datershare of the real economic pie, our
refusal to keep the monetary amount of his penisidéine with the changing rate of inflation must
mean that someone else in the economy will receivet increase in his share of real goods and
services. In effect, someone will reap a windbadifit from inflation at the expense of the
disabled worker. In the case of workers’ compéeasdienefits, the immediate beneficiary of
such inaction would be busine¥s.

61Supranote 20 at p.70
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The 1985 all party consensus established thatessrio injured workers required full
indexation of workers compensation benefits, whetthey were partially or totally
disabled. It is worthy of note that there is n@sfion in the Funding Review as to what
form of indexation is fair for totally disabled wars. Their compensation is fully
indexed with the cost of living as reflected by @ensumer Price Index. That is not an
issue for the review. The legislative changes tédticed inflation protection for

partially disabled workers in 1995 and further 998 were justified purely on economic
arguments; that the system could not afford togmtahese disabled workers because of
the pressures of the unfunded liability. The debatHansardand the media confirm
that there was no change in the social consensiosvasat is “fair” for disabled workers.

The only change was the growing belief that cutiseioefits of disabled workers were
necessary because the financial viability of thekers’ compensation system was
threatened. To answer the question put in thenaigerms of reference is really an open
and shut matter. Full indexation or workers’ comgagion is fair for all disabled

workers, both fully and partially disabled. Fultdexation has always been, and always
will be the only form of indexation that is fair.

Indexation of Benefits is Not a Cost

The statement at page 21 of the Green Paper tihari@ges in the indexation rate have a
significant impact on ... the premiums paid by empisy..” requires closer analysis.
One might think intuitively that continually adjus benefits upward to keep pace with
inflation would also require increased assessnignemployers. However, the research
done for the Ontario government in the early 198§ $1arvard Law Professor Paul
Weiler noted that cost of living adjustments areancost to employers or the workers’
compensation system:

Since inflation affects the general price levelia economy, it increases not only the price of
final consumer goods, but also the price of factdngroduction. In particular, inflation presses
upwards the wages of active employees and the gandaotal payroll. Workers’ compensation
assessments are expressed as a percentage ayttal figure...

Just as inflation produces the need for adjustroewbrkers’ compensation benefits to monetary
inflation in order to provide distributive justite the injured worker (again, recatiptto increase
the real value of the benefit), so also inflati@mgrates the financial wherewithal for the
compensation system to pay for that adjustrffent.

The adjustment of injured workers’ benefits to keape with inflation requires no
additional assessments to be paid by employers. effbct of monetary inflation on
employers’ payrolls and on the Board’s investmerntnue funds the adjustment of
disabled workers benefits.

But as Prof. Weiler noted in the quote above, wihgimed workers’ benefits are not fully
indexed to inflation, then business will reap adfall profit:

62 Supranote 20 at p.p.70-72.
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The application of the same assessment percerdageinflating payroll will
produce a surplus. Unless the Legislature ralsesetbenefit levels, the Workers’
Compensation Board has to reduce the assessmeanhfage in the next year in
order to balance its booR3.

Failure to fully Index Benefits Creates a Windfatbfit for Employers

Adjusting benefits upwards to keep pace with inflais not an additional cost to
employers, but failing to adjust injured worker béts to keep up with inflation creates a
windfall profit for employers. While Prof. Weilelid not mean literally that the WCB
“has to” reduce the employer assessment rates béreefits are not fully indexed, it is
chilling to see how precisely that happened whdnrfdexation was removed by the
legislature.

Look at the period from the first benefit de-indeaa in 1995 (Bill 165) until the catch-
up adjustment in 2007 (Bill 187):

83 Supranote 20 at p.p.70-71
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Average assessment

per $100 of payroll:
2007 $2.26
2006: $2.26
2005: $2.19
2004: $2.19
2003: $2.19
2002: $2.13
2001: $2.13
2000: $2.29
1999: $2.42
1998: $2.59
1997: $2.85
1996: $3.00

25 % reduction of employer premiums for workershpensation
coverage over 11 years

In order to appreciate the extent of the windfadida by employers of this period, the net
rebates (off-balances) from experience rating ralsst be factored in.

Year Net Refunds to Employer (in $ Millions)

1996 297
1997 350
1998 125
1999 90
2000 109
2001 4
2002 51
2003 169
2004 115
2005 124
2006 114
2007 118

Total $1.666 Billion
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This contrasts starkly with the experience of ieglworkers over the same period:

Inflation/CPI (prior year) WSIB Adjustment Jari' 1
1996 2.4 0.8
1997 1.7 0.3
1998 1.5 0.0
1999 1.0 0.0
2000 2.3 0.2
2001 2.8 0.4
2002 1.9 0.0
2003 3.2 0.6
2004 1.6 0.0
2005 2.3 0.2
2006 2.6 0.3
2007 2.1 0.1
Total 25.4 2.9
Lost to Inflation: 25.4—-2.9 =225 % *
*The actual figure is higher due to the cumulagfiect.

WSIB statistics show that Prof. Weiler was corrdémployers immediately received a
windfall from the cuts to inflation adjustment byaywof a 25% reduction in their assessment
rates plus $1.7 Billion in net rebates under thgeeience rating system.

In addition to illustrating that employers bene&ftien we choose not to fully index
workers compensation benefits, these facts sulistgnindermine the credibility of
those who advocated in the past, and who contmaeocate in this review, that
reduced benefit indexation is necessary to presbe/énancial stability of the workers
compensation system. Despite 15 years of reduofiarjured workers benefits in the
name of eliminating the unfunded liability, the Wers’ compensation system remains
partially funded and remains financially stablet &omployers have gained significant
economic advantages and injured workers have etqpaxd a significant reduction in
their workers compensation.

The Rationale for Partial Indexation

Partial indexation for some injured workers bersafias never proposed or defended on
the basis of being fair. It has always been prteskas a small price for injured workers
to pay in order to preserve the financial viabibfythe workers’ compensation system.
The funding review should closely examine the arguinthat partial indexation ‘only
hurts a little bit’ and ‘these people are not tgtdependent on their workers
compensation benefits.’
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As the argument goes, benefits are still beingréased” every year according to the
official rate of inflation, they are just a fraatidess than the CPI (the word “increased” is
inaccurate, as Weiler repeatedly pointed out, dused universally by proponents of
partial indexation). Working people don’'t necesgayet wage increases to keep up with
inflation, why should injured workers be better tifan when they were working? And
these people are not totally disabled. They dlteabte to work and not totally

dependent on their workers compensation bend8tthis true?

A Small Price to Pay?

WSIB Benefits vs. Inflation

35.00%
30.00% /
25.00%
20.00%
—o— Inflation
—#— Benefits
15.00%

10.00% / / ././ ‘/.
5.00%

0.00%

Percentage Change

1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010

Year

Despite recent increases, injured workers aretstifig to survive on nearly 20% less
than they received in 1996.

The Current Government Record on Cost of Living

Proponents of partial indexation point to the rédegislation and regulations by the
current government as a way to handle the problenmjuwed workers falling too far
behind inflation. In 2007, Bill 187 provided thradjustments of 2.5% over an 18 month
period. That is higher than the rate of inflatiddhould injured workers be happy about
that?

Injured workers received three 2.5% increasestiase have not been enough to keep
pace with inflation, let alone catch up from thethey have taken since 1995. As
indicated in the following chart, since the currgavernment came to power, workers’
compensation benefits have shrunken by 6.8% dadéaok of protection against the
rising cost of living. Without full indexation, metary inflation constantly and
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relentlessly eats away at the value of injured wslbenefits. Partial indexation is a half
measure, the least assistance that some peomedaljured workers can be told to
accept. Sir William Meredith urged the governmitatt the workers’ compensation
system must provide full justice: “Half measuresaekhmitigate but do not remove
injustice are, in my judgment, to be avoided.”

inflation/cpi (prior year) WSIB Adjustment Jan 1ST
2004 1.6 0.0
2005 2.3 0.2
2006 2.6 0.3
2007 2.1 0.1
+July 0 2.5
2008 2.0 2.5
2009 2.5 2.5
2010 0.4 0.5
2011 2.4 0.5
Total 15.9 9.1
Lost to Inflation: 15.9-9.1=6.8% *
Despite three ‘catch-up’ adjustments greater thanrflation rate, injured
workers have lost 6.8% of their benefits to inflatsince the current
government was elected in October 2003.
*The actual figure is higher due to the cumulag¥iect.

The Green Paper observes that Ontario is the aoljinze where the legislation
authorizes the government to increase indexati@nléwel above the statutory formula
that would otherwise apply. As indicated in themr above, by 2010 partially disabled
workers benefits remained about 20% below the @sicly power they had in 1995 and
the cost-of-living rose another 2.9%. Despite,ttie¢ government announced a 0.5%
adjustment of injured worker benefits. Experiercddte does not suggest that this
power will be used to address the reduction of fiesrthat continues under partial
indexation.

Are Partially Disabled Workers Not Totally Depentian Workers Compensation?

The other part of the argument for partial indeptats that injured workers who are
totally disabled and therefore totally dependentvonkers’ compensation benefits are
fully protected from inflation. Partial indexatia@mly applies to workers considered
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partially disabled. They are presumed to be abiedrk and not totally reliant on their
workers compensation for support. How accuratkisspresumption?

It is a popular misconception that injured workete are assessed to be partially
disabled are able to work. The wage loss systeptaice since 1990 relies heavily on the
process of deeming virtually every partially disablnjured worker to be able to return

to full time employment earning at least the minimwage. Unfortunately for injured
workers, the vocational rehabilitation serviceshef Board have never been able to come
close to those high expectations. Research hagsthat there are extremely high rates
of unemployment among partially disabled injuredkess after their workplace injury,
leaving them totally dependent on their workers pensation benefits.

Looking at workers under the pre-1990 pension systee Board research department
published the 1981 WCB Survey of Pensiort&rghis survey of injured workers in
Ontario receiving permanent partial disability biésdound 40% unemployed and
another 5% underemployed. More recently, the W&IBImissioned a qualitative study
of partially disabled workers in the pre 1990 Claibmit®® Forty injured workers were
interviewed, all pre 1990. On average, they wé&rgdars post injury. Most workers had
chronic employment instability following injury. réf. Ballantyne found 60%
unemployment at the time of interview.

Even greater levels of unemployment were evidetharearly 1990’s with the
implementation of the Bill 162 wage loss systenspike the new legislated re-
employment obligation. For the first few years ntario Workers' Compensation
Board research department published data regatidengmployment status and income
of injured workers eligible for wage loss benefitgler the new system. The 1994
“Study of 12-Month Qualifying FEL Recipients: Emglaent, Occupation and Income
Transitions” is the last such data published byrdsearch department. The W.C.B.
reported that 77.7% of these injured workers wemployed at the review conducted
two years after their initial determination of wages. This is approximately three years
post injury. Although some initially returned tmployment, about 32% of the injured
workers who had been employed at the one year hatbbecome unemployed by the
three year post-injury review.

The WCB ceased to publish data on what happemgued workers after vocational
rehabilitation (later renamed the labour marketméry (LMR) process) until 2009.
Responding to concerns about the effectivenesgffictency of the labour market re-
entry process with its heavy reliance on externabtize service providers, the WSIB
engaged the KPMG audit firm to conduct an auditEMR process. The WSIB
Labour Market Re-entry (LMR) Program Value For Mgrfaudit Report states:

®Workers’ Compensation Board (198 Report on the 1981 survey of current earnings imament
disability claims [submission to the Standing Cottemi...re Bill 101 (1984)Exhibit No. 34.

% Peri Ballantyne, Institute for Work and Health §20. Pre-1990 Claims Unit study final report to the
Workplace Safety and Insurance BoafFdyonto: IWH. http://www.iwh.on.ca/system/files/documents/pre-
1990 claims_report_wsib.pdf
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Over the 2007-08 period, approximately 40% of paogparticipants who completed an LMR
Plan were employed at one month post-Plan closudteabmost 50% were employed at 18 months
post-Plan closur®.

Even today, we find that more than 50% of partidisabled workers who were deemed
by the WSIB to be able to return to full time ag,nn fact, returning to any
employment.

Research shows that the majority of injured workerssidered to be partially disabled
are not able to return to employment after thgurin Not only are they totally
dependant on their partial disability benefits ythee in greater financial need than
workers rated totally disabled because they aletbto survive on smaller, partial
disability benefits.

Many partially disabled workers end up survivingsatial assistance because their
workers compensation benefits are below the welatee For example, a single
unemployed injured worker is eligible for Ontarionks in addition to their WSIB
benefits, up to a combined total income of $5500atim from all sources. The Ontario
Ministry of Community and Social Services can pda/the Review with current
statistics regarding injured workers on socialsiasice. The last data we received was
for June 2009. In that month there were 653 Omtaforks cases and 3,230 Ontario
Disability Support Cases who were also receivingkers compensation benefits. A
case refers to an individual or family.

Unfortunately, this is a gross understatement efrtlimber of injured workers who
depend on social assistance. Many of the injurexkevs who arrive at our community
legal clinic receive no benefits at all from the S They have been deemed able to
return to employment with no loss of earnings,ibutct there is no suitable work
available for them. For example, young workers @aoént immigrants working at
minimum wage jobs who suffer a compensable pernigreetial disability will

eventually be considered to have reached maximudicalerecovery and deemed
capable of returning to the labour market. Sirtphs must pay at least the minimum
wage, there will be no further compensation foslosearnings. However, they are
unable to return to their pre-accident work dudigability and they cannot obtain other
employment because of language barriers, lack pérance, limited transferrable skills,
limited education, medical restrictions and thgrat that many potential employers
attach a person with a disability. They come toadtice surviving on Ontario Works or
ODSP benefits and nothing else. These peopledreonnted in the numbers quoted
above. If they are appealing the termination oflBi&enefits, they are usually required
to sign an assignment of WSIB benefits in ordestitain social assistance. Data on the
number of assignments of WSIB benefits should laal@vle to the Funding Review
from the Ministry of Community and Social Services.

% Supranote 51 at p. 23.
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Institute for Work and Health Study

On the last page of the Indexation document prejpiarethe Funding Review is a cryptic
1 page document entitled “Institute for Work anchlte Study.” It suggest that the
Institute has done a study that found that incoapéacement for injured workers is
meeting targets and is at the 99 to 105% leveis WMas a big surprise to us in light of
our daily experience with injured workers in poyeur the past forty years, which we
have mentioned above.

Upon investigation, it appears that this 1 pageudent is referring to the Institute’s
Working Paper #350 “Comparative benefits adequadyemuity of three Canadian
workers’ compensation programs for long term diggbiMay 2010, by Tompa, Scott-
Marshall, Fang and Mustard. We have now reviewatistudy and have concluded that
whoever wrote the 1 page document for the FundiengjdRv either did not read this study
or failed to understand it.

This study does show that workers’ compensatiotesys do a relatively good job of
compensating permanent disabilities when the Bbasdrated that disability at a very
high level. However, the research also showstiieaOntario WSIB does not do a very
good job at compensating injured workers that & teded as having a disability of less
than 50%. This is quite a large group. Accordmthe Statistical Supplements to the
WSIB Annual Reports, over the past 20 years mar 80% of permanently disabled
workers have been assessed by the WCB/WSIB atHassb0% disability.

According to the IWH research findings, about 30Rhese injured workers (rated
below 50% disability) have a combined total incaiWtIB benefits and other income)
of less than 3/4ths of pre-injury earnings (Chagpage 35). One in three permanently
disabled workers is significantly under-compensated

This is explained by the IWH in their April 2011stee Briefing paper about this study:

In the Ontario programs, about one-third of tho#é \ess than 50 per cent impairment had an
earnings replacement rate of less than 75 per°€ent.

In a system in which compensation to replace lustine is determined on a case by case
basis, we believe it should be of concern to thdBAMBat it is under-compensating by at
least 25% in one out every three injured workdrsis under-compensation explains why
so many injured workers live in poverty and relysmtial assistance, family members or
charity.

We think that the writer of the Funding Review healocument may have been looking
at some calculations of averages. There are satoelations that add up the benefits
and earnings of all injured workers and comparéewlith the total for a control group of
non injured workers. The average for each groginidlar. But averages are irrelevant

87 Supranote 33.
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in assessing the adequacy or effectiveness of aeasation system that requires case by
case adjudication.

According to Statistics Canada, the average incaitee tax for Canadians is above
$30,000 for individuals and above $70,000 for fésil Unfortunately, that does not
mean that poverty does not exist in Canada.

Conclusions

Workers compensation benefits are indexed fortioftebecause fairness and justice
require it as a matter of principle and a matteigiit. When considered from the
viewpoint of what is fair, there is a rare consengn this. This was evidenced by the
studies commissioned in the late 1970’s and e&80%, and by the very rare all party
consensus of 1985 in the Ontario Legislature wegislation was passed to implement
full indexation.

It is significant to note in passing that the furglratio was not considered a cause for
concern on the matter of indexation. When Profe®¥seiler endorsed full indexation the
WCB funding ratio was about 50%. At the time of #il party consensus in 1985, the
WCB funding ratio was about 32%.

When the legislation for partial indexation wasaaluced in 1995 and expanded in 1998,
there was no change in the consensus on what.isThe cuts were justified solely in the
name of economic necessity. And they were noti@ppbd those considered totally
disabled and therefore totally dependant on theinkers compensation benefits for
survival. That would be unfair. The cuts were cabyplied to those rated partially
disabled, because they would be ‘small cuts’ ahes¢ people were not totally disabled’
and could rely on other employment income in addito their workers’ compensation.

But the impact of the cuts was not small. In thace of a mere 15 years, injured
workers saw the purchasing power of their workeoshpensation benefits decrease by
20% despite the partial indexation. And the impeas$ not limited to injured workers
who are able to supplement their compensation &itployment income. Research
shows that the majority of injured workers consédipartially disabled by the WSIB do
not return to employment after their injury. Natyare they totally dependent on their
workers’ compensation benefits, they are receilomger benefits than the workers that
have been accepted as totally disabled.

Although injured workers were put through this #a in the name of helping the
financial security of the workers compensation eystabsolutely none of the income
they sacrificed went to the workers’ compensatigstean. All of what injured workers
lost, and more, was generously given straight tpleyers in the form of rate reductions
and rebates. This is one of many examples of heviremendous power imbalance
between injured workers and employers has drivewoukers’ compensation system
away from its fundamental principles time afteraimnjured workers lose every time
this happens.
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Professor Weiler was correct 30 years ago whemidetlsere should be no question
about the entitlement of workers’ compensationnstaits and pensioners to inflation
adjustments as a matter of principle and a matfteglet. There should be no distinction
based on level of disability. Justice requires thihindexation should be applied to all
workers compensation benefits

The case for partial indexation has turned outeta fraud upon injured workers. The
unfairness that injured workers have experiencaahesof the most vulnerable members
of our community suffering 15 years of poverty amtinking compensation while the
WSIB handed billions of dollars to employers in Bivassessments and excessive
rebates, must not be ignored or swept under thpetar

When an injured worker appeals a denial of comgarsand the Appeals Tribunal
allows the appeal, the WSIB will retroactively adlte what the injured worker should
have received, subtract what the injured workenaltt received, and pay the difference
to the injured worker, with interest.

The same principle of justice and fairness musigygied with regard to indexation.
Partial indexation has been an experiment that Wwemtbly wrong. Justice requires that
the benefits of injured workers that were de-indesieould be retroactively recalculated
in accordance with the actual rate of inflation awdry injured worker should be paid
what they have lost, with interest.

At a minimum, fairness requires that the lost pasthg power of all permanently
disabled injured workers must be restored and fatigxed from now by means of a
retrospective adjustment to benefit levels, as doe with the 1974 inflation
amendments. Injured workers have lost roughly 20%e value of their compensation
over 15 years. The solution is to adjust workemsgensation benefits by 1.3% (20/15)
for each year in which benefits were paid from 1898011. And full indexation should
apply to all workers compensation benefits of iafliwvorkers with permanent disabilities
from now on.

Summary of Recommendations to the Funding Review

With regards to the six areas of inquiry, we offex following recommendations:

1. Funding: the system should continue to operate on a st&atly funding model
with a reserve fund. The current funding reserfvabout 50% of projected future
liabilities is adequate. It would be preferablerteasure the adequacy of the
reserve fund by reference to the number of yeafgtofe benefits held in reserve.
The current funding reserve of about 25 years woktenefits is adequate.
Financial stability can be further ensured by exiag coverage.
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2. Assessment RateEEmployer assessment rates need to be restor@®%oldvels.
This requires rates to increase by 29% over 6 yéats further advise that the
Board should stop falsely designating a portiothefrates as payment towards
the UFL. Premium reductions can be obtained byeamg coverage.

3. Rate Groups: We recommend a single, flat rate system like EEIFP and El to
be phased in gradually. The system should haveataevith an adjustment for
small businesses.

4. Employer Incentive Programs: Experience Rating programs incent
inappropriate claims management practices whichmhiajured workers. They
need to be eliminated. Incentive programs shoaltdsed on actual evidence of
health and safety practices, not claims history.

5. Occupational Disease claimsThese claims should continue to be treated the
same as all other injuries and paid out of the compollective liability fund.

6. Benefits Indexation: The onlyfair level of inflation protection igull inflation
protection. We recommend restoring full indexatdtenefits for partially
disabled workers and full repayment of what injunestkers lost with interest.

We further urge the Funding Review, in making itslf recommendations, to keep in
mind the fundamental principles of Ontario’s wokerompensation system and to
ensure that the recommendations of this Reviewanmsistent with these principles. We
also urge the Review to consider very serioushhik®ry of the re-emerging UFL
“crisis”, the impact that this had on injured Wers over the past twenty-five years, and
the impact that the recommendations from this Rewdl have on injured workers in

the near future.

All of which is respectfully submitted this 1 Hay of April, 2011.

Injured Workers’ Consultants
Community Legal Clinic
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