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Workers’ Compensation Finances — Crisis or Smokeseen?

Over the past 20 years, the unfunded liability besn offered as the reason for
eliminating full cost-of-living adjustment of injad worker benefits and for
reducing benefits levels. A report by Ontario’sditar General in December
2009 has again expressed concern about the WSiBded liability.

The WSIB responded by telling the Ontario Governt'sédtanding Committee on
Public Accounts that it would be taking steps tuee costs. Injured workers
have charged that this alleged financial crisis ssnokescreen for reducing
compensation for injured workers in order to kemp tates for employers. .

How should Ontario’s workers’ compensation systenfunded? Injured workers
support the continuation of the ‘steady state’ fngdnodel that has served the
Ontario workers’ compensation well since 1915 andsed by the Canada
Pension Plan. Also known as a current cost modblaweserve, it is often called
‘pay-as-you-go’ or ‘partial funding’ by opponenthavtry to stigmatize it

In September 2010 the WSIB publicly announcedithabuld be holding a public
inquiry into workers’ compensation funding and sevether matters. Although
the inquiry is supposed to determine the appraptatel of funding, the WSIB
and the Minister of Labour have left nothing to theagination about their
intentions. “Eliminating the unfunded liability @e of the WSIB’s main
priorities.” WSIB President and CEO David Marshall said “Theeps ... will
steer us toward our goal of achieving full fundiig“The Government has also
called on the WSIB to create a path forward to@ghifull funding with support
from proposed legislation”

1 http://www.wsibfundingreview.ca/terms.php

2 WSIB 2009 Annual Report, page 18.

3 http://www.wsib.on.ca/wsib/wsibsite.nsf/public/NeRelease093010

* Letter dated Sept. 30, 2010, from WSIB Chairmash @&O to stakeholders.




This begs the question: Has the verdict beenewitind the sentence decided
before we have the trial?

What are the issues that should be raised at thiecgearings?

Workers’ Compensation is a legal right, not a chaiy

Workers’ compensation is not a chatrity, it is aalegght. Workers’ compensation
is based on the historic compromise proposed bRrtyal Commission Report of
Sir William Meredith in 1913. In the historic congmise, injured workers lose
the legal right to sue their employers for damaagea result of injury or illness on
the job. In the historic compromise, employers@amected from lawsuits.
Injured workers lose their recourse to our jusiggtem and injured workers
should get, to quote Sir William Meredith: “fullgtice, not half-measures”.

Employers are protected from lawsuits in good eoandimes when they profit
and could afford to pay damages awarded in lawsut®mpensate workers
injured in their employ. And employers are equaligtected from lawsuits in
tough economic times when one lawsuit against tbenhd bankrupt them.
Workers’ compensation is cheap insurance for engoty

Injured workers have the right to full compensatimigood times and in hard
economic times as well. What would you think & t6hief Justice of Ontario
called a meeting of judges to tell them they maduce awards of damages to the
injured because the insurance companies are erpgrgetough financial times?

What is the Unfunded Liability?

The unfunded liability is calculated by taking ga@ount needed to cover the total
future costs of all workers’ compensation claimeat thre currently ‘on the books’
and subtracting from that the amount of financéslerves that the Board has
already put away.

Using round numbers, the money needed ‘in the bialdy to be able cover the
total future cost for all the claims now ‘on theoke’ until the last injured worker
has passed away, without collecting another cemt #mployers, is about $28
billion, the WSIB has a reserve fund of about $iliob, so the unfunded liability
is roughly $12 billion. That means that our wosk@ompensation system is now
roughly 55% funded. Is that good or bad?



Current Cost vs. Full Funding

Ontario’s workers compensation system was set upebasis of Meredith’s

1913 Report. The employer representatives catled turrent cost system in
which the WCB collects enough money from employssh year to cover the
anticipated cost of benefits to be paid out inytear. Their actuarial evidence was
that this was the cheapest way to fund the systemployer rates would always
be lower than, or equal to, the rates to fully fuinel system. When employers are
basically only paying this year for what the WCB ha pay out this year, they
keep their money in their business until the WCBecxts it to pay it out injured
workers.

The other approach is a fully funded system. THeB/Xharges employers up
front for the total future expected costs of eaghry from the day of injury until
the day the worker is expected to pass away. fiilyafunded system, there is no
unfunded liability.

Do you think Ontario’s employers would prefer tovéa fully funded system,
meaning that an additional $12 billion (the currentunded liability) is tied up in
the WCB instead being left in their own businessl utris time to pay injured
workers?

Meredith recommended a middle ground. He recomeeadcurrent cost system
with a reserve fund sufficient to cover emergensigsh as a downturn in the
economy or major accident. He recommended thatieeof the reserve fund be
left to the discretion of the WCB because it isha best position to decide what
will be sufficient?

That is how Ontario’s workers compensation systaslfeen funded for the past
95 years. It survived two world wars, the ‘Greapession’ of the 1930’s and the
‘economic tsunami’ of 2008 and everything in betmuee

The concept of an “unfunded liability” really haadino place in the discussion of
our public workers’ compensation system until régaars. It is a concept that
applies to the private insurance industry. A gevasurance company is
prohibited by law from having an unfunded liabiliigcause it could go bankrupt
or close down tomorrow and must leave enough moeéynd to cover the claims
on its books. Ontario’s economy is in no dangeslosing down or going
bankrupt. If such a thing could ever happen, itldde a financial disaster like
we have never seen before and would wipe out @lsélvings and all of the
investments of even a fully funded workers compgosaystem. As long there is

® The Meredith Report, Final Report, 31 October 19iEge 6.



business in Ontario, our workers compensation catirtue to be funded on a
current cost / steady state model.

Our History — the last recession

How were injured workers treated in the last reicess

The previous governments did not respect the histempromise and the basic
principles of workers’ compensation. When the tasession hit in the early
1990's, the provincial governments claimed berefts were needed to deal with
the unfunded liability:

» Cost of Living Adjustments were virtually eliminate
* Benefit levels were reduced from 90% to 85% of net.

» Compensation for Loss of Retirement Income wasaeddrom 10% to
5%

The impact of the cuts to cost of living adjustnseistthat injured workers’
benefits were reduced in value by nearly 30% cosgpar their value in 1995.
Although the government did legislate three 2.5&6eases in 2007 - 2008,
injured workers remain nearly 20% below their ineolevels compared to 1995.
Injured workers are still paying for the last resiea. They are trying to pay 2010
living costs with a 1990 paycheque.
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How were employers treated in the last recession?

Employer rates were reduced by about 25%. Empsoyere paying over $3.00
per $100 of payroll in 1996 and this has been reduc the present rate of $2.30
per $100.00 a payroll. Employers are earning 20dlars and paying 1980’s
prices for workers’ compensation coverage.

Employer Assessment Rates
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Employer rebates under the Experience Rating pnogvare also increased. In
fact, employer rebates were consistently paid bava and beyond the amount of
the employer penalties (surcharges) collected aitiie WSIB had to take money
out of the accident fund, the money collected hpuried workers, to pay for
excessive rebates to employers. According to t#BMnnual Reports, nearly
$3 Billion was paid out in excessive rebates to leygrs over this same time
period.



Experience Rating Net Refunds to Employers Total $2.7 Billion
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Follow the Money

Ontario had a choice. Cost of living adjustmengsewirtually eliminated in 1995
and 1997 when benefit levels were cut in the nahtkeo'war against the
unfunded liability.” This produced significant sags for the workers’
compensation system due to reduced benefit payrteemigired workers.

Employers have enjoyed generous cuts in their saatee 1996. If employers kept
paying the same rates and allowed the savings tilhemeduced benefits for
injured workers to build up at the WCB, it wouldvieancreased the financial
reserves and completely eliminated the unfundddlilia

The WSIB produced a chart for the Chair’s consigtain the Spring of 2009
which demonstrates that if employers’ assessméss fead simply been kept at
the 1996 level, by the year 2006 there would benfanded liability. The
unfunded liability would have been totally elimiadtand Ontario’s workers’
compensation system would be fully funded.



1996 - 2008 Unfunded Liability & Premium Rates
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What happened? The workers’ compensation systesypasping less to injured
workers and the WSIB gave employers an immedidéeremiuction. Employers’
assessment rates were slashed every single ydahagtreached a low of $2.13
in 2002. They are now $2.30 per $100.00 of payatibut 25% less than they

were in 1996.

Ontario had the opportunity to reach full fundinglO years without any
additional cost to employers. It could not haverbmade any easier for
employers to reach a fully funded system. Howeeeployers, the WSIB and the
government conspired to choose a rate reductitvergitan a fully funded system.
They chose not to work towards full funding. Thstltime benefits were cut in
the name of the unfunded liability, the money w&rdight into the pockets of
employers instead of the financial reserves farrggl workers. What will be

different if they try this again?

Full Funding = Financial Irresponsibility

What if the WSIB had reached full funding in theay2006, as the WSIB admits
it could have done? The WSIB would have had aB@6tBillion in investments.
If Ontario had a fully funded system in 2008 whia global economic down turn
hit and the value of all investments fell dramdticahe WSIB would have lost



well over $4 billion in a flash, a huge disgradehuge waste — would employers
then be told to ‘pay up’ again or would injured wers benefits then be cut?

A fully funded system would have led to greatesé&ssthan a pay-as-you-go
system because of the WSIB’s approach to finamcgalagement. Relying on
investing in the market to expand the funding is orore example of how the
WSIB tries to minimize the employers’ financial gations. When that fails, the
workers are asked to make up the difference. W fuhded system would make
us more vulnerable to drops in the market causemhbyher economic downturn.
This demonstrates that full funding of the workersmpensation system is not
financially responsible.

And as a fully funded system, the WSIB would hasad to collect that $4+ billion
immediately in order to restore full funding. Dowthink Ontario’s employers
would prefer to have a fully funded system whersytbould be forced to
contribute billions of additional funds for clairtigey already paid for when the
economy goes sour? Perhaps, if they had the poveaty “no” to rate increases,
forcing the WCB to shift the loss onto injured werk by reducing benefits or
services to the injured. Injured workers have st movie before.’

What is the appropriate funding level for our workers compensation system?

Why does the WSIB have a financial reserve at alVhy not have a pure, current
cost system where WSIB only collects enough mohesyytear to pay out the
expected claims this year? The answer is thatexrve is a useful cushion to help
the WSIB with payments in tough economic timese Ruditor General and the
WSIB President say these are tough economic tirResher than fretting over the
unfunded liability, the WSIB should use the finalcieserves that it has now for
its intended purpose: to make sure that injuretkers receive full justice in hard
times, just as employers get full protection fraw Isuits at all times.

The real question is how much of a reserve is en@ughis is a question for
actuarial advice. It is worthy to note that theypous chair of the Workers’
Compensation Board, Glen Wright, came to the WQBrafstablishing a
successful actuarial consulting firm. As Chaitle# Board, it was his decision
whether to maintain employer assessment rates9&t [&€9els and achieve a fully-
funded system within 10 years, or to make no eHo#ll to move toward full
funding and to simply reduce employers’ assessmatas. The WSIB chose the
latter course.

Currently the WSIB is around 55% funded. Takecaklback to the year 1985
when the Ontario government, with the unanimouseonof all three parties,



decided to provide automatic annual full cost wihlg adjustments to workers’
compensation benefits. When that legislation vassed in 1985 the Workers’
Compensation Board was 44% funded. It would apfyear history that the level
of funding that the WSIB currently enjoys is enouwdla financial reserve.

Canada Pension Plan Funding

Compare the funding of our workers’ compensaticstey with the funding of

our Canada Pension Plan. In April 2007, the Fedzgffece of the Chief Actuary
released a study called “Optimal Funding of thed@@nPension Plan”. In that
study, the Chief Actuary reviews the options fanding a social security scheme:
current cost; partial funding; and full fundinghdreport explains why the

Canada Pension Plan has chosen a partially fundeens that it calls “steady
state” financing. The Canada Pension Plan is a®@#t funded and its target is to
reach 25% funding by the year 2023.he Canada Pension Plan keeps a financial
reserve sufficient to cover future benefits for aid years.

Alternatives to reduction of workers’ compensationbenefits and services

It is true that the income of the WSIB was squedrethe recent financial
downturn. The WSIB gets income from two sourcegayp for the workers’
compensation system. It gets income from its itnmests. Since those
investments are worth less, it gets a smaller ircbiom those investments. Also,
the main source of income from the WSIB is the sss®ents on employer
payrolls. At the height of the recession thereenfever employers in business,
and employers had smaller workforces, so that teduh a lower income for the
WSIB. If the WSIB requires additional income toehés legal and moral
obligations to injured workers, what else can i? do

1. Raise employer rates:

Take a look at the employer assessment rates. dysmphssessment rates are now
a bargain at much less than 1995 prices. Empldyare enjoyed a substantial
price break for many years at the expense of idjwerkers. How long will the
government and the WSIB condone this?

8 hitp://www.hrsdc.gc.ca/eng/oas-cpp/reports/200¥pEghtml
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2. Coverage for All Workers, All Workplaces = Financid Stability

This recession is solely the result of the banldthe financial industries. How
much do the banks and the financial industriesipeyOntario’s Workers’
Compensation System? ZERO. Banks and the Findndiastry are not covered
under the legislation. Is that because banks laainancial industry have no
impact on our workers’ compensation system? Olshjonot. The Ontario WSIB
is claiming to be in a financial crisis as a resilthe activities of the banks and
the financial industry. Is that fair to Ontario?

Is it fair that workers in the banks and the finahmdustries are not entitled to
worker's compensation? Are the people with bak®awith repetitive strain
injuries and other musculoskeletal disorders happythey have the right to sue?
Do they, can they realistically ever sue their esypts for a bad back or a
repetitive strain injury?

Can the WSIB exercise its health and safety resbpititiss in a workplace that
the WSIB has nothing to do with?

One in three workers in Ontario is not covered loykers’ compensation due to
an antiquated list of industries that are requicedave coverage. British
Columbia made the move to full coverage and iow fully funded. Fairness to
injured workers and to financial stability for téSIB requires full coverage for
all workplaces, for all workers.

In his December 2009 report about the WSIB unfuricdulity, the Auditor
General stated that there were 4 “levers” avail&bkeddress the funding level:
benefit levels, employer rates, WSIB investmentsl, @verage of the workforce.
In their announcement of the upcoming review of B/&inding issues, the WSIB
and the Minister of Labour have listed the repdthe Auditor General as the first
item on the list of resources. But there is no tio@nof the need to expand
coverage that the Auditor General identified as @fe 4 key solutions. What
happened to coverage of all workers?

What will happen in the review?

We are heading into a review that is already proad by the WSIB and the
Ministry of Labour to establish full funding andrelnate the unfunded liability.
Those of us who question the financial crisis atd Wring the principles of the
Meredith Report and the steady state financialkesyghat carries our Canada
Pension Plan, and has served our workers’ compgensatstem well for the past
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95 years, now feel like we have brought a meat wishvegetarian dinner. We

can put it on the table, but no matter how tastgyudritious it is, nobody will
touch it.

John McKinnon

Injured Workers’ Consultants Community Legal Clinic
815 Danforth Ave., Suite 411

Toronto, Ontario

M4J 1L2

mckinnoj@lao.on.ca




